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The attached 'memorandum reviews the legal issues raised by the 
Reengineering Report in the areas of obligation and procurement, 
issues which will undoubtedly arise both on the Congressional and 
GAO/IG/contract protest levels. It makes suggestions on possible 
models for obligation by strategic objective, which are not 
intended to be exclusive. There may be variations or different 
approaches which should be considered in light of the legal 
parameters that are discussed. 

The memorandum concludes that not all of the Report's proposed 
improvements to the procurement system, as presently articulated, 
appear to be achievable under existing law and regulations. 
However, it does note certain ideas and work underway in the area 
of performance-based contracting which should prove helpful, with 
further development. Further approaches may be possible to 
overcome these apparent hurdles. 

We look forward to playing a helpful role and to working closely 
with the Reengineering Group, the Administrator's Office, the M 
Bureau, PPC and others in putting into place an effective and 
durable reengineered system. 

Please let me know if you would like to discuss any aspect of this 
work. 
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EXECUTIVE SUMMARY 

REENGINEERING 
LEGAL REQUIREMENTS RELATING TO OBLIGATIONS, PLANS 

AND COST ESTIMATES, PROCUREMENT, AND USES OF USAID FUNDS 

I, TKE ISSUE 

A fundamental precept of the Reengineering Proposal is to obligate funds by 
strategic objective, in order to shift the USAID focus from inputs to outcomes (results) 
and retain greater'flexibility in shifting funds to meet the broadly-stated objectives. 
Legal requirements relating to the obligation of appropriated funds and to the 
completion of plans and cost estimates for USAID funding, however, for the most part 
contemplate systems and mechanisms that look at inputs, not results. The issue, 
therefore, is whether and how obligations at the strategic objective level, which by 
definition look at broadly-stated outcomes and results, can fulfill the legal requirements 
for planning and obligations. The adequacy of the obligation by objective approach will 
be of obvious interest and concern to the Congress. We shall have to meet the burden 
of assuring that body that the new approach will not eliminate the knowledge and 
control necessary for it to act favorably on our appropriations requests. 

11. CONCLUSION 

Within the relatively broad parameters discussed below, which necessarily must be 
applied on a case-by-case basis, we believe it is possible to obligate by strategic objective 
in grant agreements generally along the lines described in the Reengineering Proposal. 
Use of contract obligations to define and achieve strategic objectives will be more 
problematic, but may have application in some circumstances. More work in applying 
the legal concepts and requirements described in Section II of this Memorandum will be 
required as the structure and details of the reengineered operational system are 
developed further. 

The Reengineering Proposal also makes a number of recommendations in 
procurement and contracting. Some of the recommendations, such as prequalification, 
"de-linearizing", and performance-based contracting, raise legal issues which are discussed 
in this memorandum. W discuss several other statutory restrictions that are of less 
concern. The proposed procurement changes are more apt to be tested on the IG-GAO 
audit or contract dispute resolution levels, and if not adquately structured to meet 
applicable legal considerations, could be found wanting. 



111. OBLIGATION AND PLANNING 

This memorandum reviews: 

(i) the legal concept of obligation, 

(ii) the requirement for planning prior to obligation, and 

( 3 )  some past instances in which USATD has obligated funds for sectoral 
or other broad purposes. 

It then discusses issues raised by the proposed reengineered system and suggests several 
models, based on an analysis of the law and prior applications, which we believe can be 
useful in achieving the goals of the Reengineering Proposal. 

There are two principal statutes which apply. One, Sec. 1501 of Title 31 of the 
United States Code, concerns the level of agreement specificity required to obligate 
USAID program funds. The other, Section 611(a) of our own Foreign Assistance Act 
concerns required pre-obligation planning. 

1) "0blip;ation" is an important concept in federal appropriations law. While 
there is no all inclusive definition of "obligation", its essence is a firm, legally-binding 
agreement that commits the United States to expend appropriated funds by virtue of 
actions that can be taken by the other party or parties to the agreement beyond the 
control of the United States. The basic requirements for different types of obligation 
(grants, contracts, loans) are stated in 31 USC 1501. Under the reengineered system, 
most of USAID's program is expected to be obligated through grants. In general, the 
terms of a contract must be more "definite and specific" than the terms of a grant to be a 
valid obligation. 

2) Section 611ta) of the Foreign Assistance Act of 1961. as amended ("FAA"). 
Pursuant to Section 611(a), appropriate planning must be accomplished prior to 
obligation. While Section 611(a) may be deleted in the proposed revision of the FAA, 
the requirements for obligation (Section 1501) also imply that some level of advance 
planning is needed in order to be able to state in a grant or contract the basic terms to 
which the parties have agreed. There is no precise "legal" guidance that can be given on 
the kind or amount of planning that is adequate to satisfy the requirements of Section 
611(a). In developing agreements which obligate by strategic objective, however, we 
believe that in most cases considerable planning prior to obligation will be required. 

USAID Past Applications. In the past, USAID has developed a variety of 
projects and programs which obligate funds for broad purposes. This memorandum 
discusses three models that are potentially applicable to obligating by bilateral grant 
agreement for strategic objectives as recommended in the Proposal. 
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1. An incrementallv funded. umbrella mant, with a broadly-framed purpose and 
measurable results &d an analytical &mework that descibes the interventions 
necessary to accomplish the results could be utilized. In this model, "subactivities" 
or "subprojects" within the scope of the project's purposes are obligated either at 
t h ~  time the agreement is signed (if planned and ready) or by amendment to the 
umbrella agreement following appropriate planning. Section 611(a) is complied 
with through appropriate planning for the subactivity prior to the actual 
obligation; Section 1501 is complied'with by obligating for specific-activities in a 
binding, firm, and unconditional commitment. Flexibility is retained by obligating 
within the scope of the umbrella agreement, which permits adjustments in funding 
levels for subactivities within criteria stated in the project agreement, without 
violating the essential commitment of the funds to the recipient. 

2. A grant igreement with criteria and procedures for subactivity selection and a 
list of illustrative, preliminarily costed subactivities, in which the full amount 
allocated for the strategic objective could be obligated if sufficient planning has 
been done. In this model, funds are obligated for a broad, but defined purpose, 
with measurable results and analytical framework to show how implementation 
will lead to accomplishment of the results. The keys to this model are actual or 
illustrative "subactivities" or "subprojects", with indicative funding levels, specified 
in the grant agreement and objective criteria for selecting, judging, and approving 
the subactivities. Section 611(a) is complied with through appropriate technical 
and financial planning for the indicative or illustrative projects as well as 
institutional and process planning. Section 1501 is complied with by transferring 
control over draw-downs to the recipient, so long as they are within both the 
broad objectives and the objective criteria and conditions stated in the agreement. 

3. An institution building model, such as the Oman Joint Commission or some 
ICI grants, could be used. They comply with Section 611(a) by planning for the 
institutional and administrative processes involved. They comply with Section 
1501 by unconditionally transferring control over draw-downs to the recipient, so 
long as they are within the objective criteria and conditions in the agreement. 

IV. PROCUREMENT 

The Reengineering Proposal identifies a number of changes intended to "make 
Z 

procurement faster, simpler, more responsive .to the needs of the field, and more 
performance-oriented.'' Three of the proposed changes, prequalification, delinearized 
procurement and performance-based contracting raise issues for discussion. 

The prequalification of firms is proposed as a means of shortening the 



procurement process. The use of prequalification is codified at 41 USC 253c, and 
included in the Federal Acquisition Regulation ("FAR"), which governs all USAID direct 
procurements. The relevant FAR provisions dictate that prequalification is to be used 
for quality assurance reasons and not to compress the procurement cycles or to narrow 
the universe of preferred contractors to a "short list" to the exclusion of other capable 
offerors. Rather, they are intended to encourage new competition. Thus, under existing 
law and regulation, the use of prequalification to support the objectives of the 
Reengineering Proposal as presently conceived, appears to present a problem. 

"Delinearized" procurement is proposed. While USAID can take certain steps 
to compress the design process, we believe that design and procurement fundamentally 
are sequential steps. Under existing law, USAID is obliged to secure full and open 
competition (except in certain specified circumstances). To do this, contracts must be 
awarded on the basis of common, unambiguous specifications -- which depend on 
adequate design work before the issuance of RFPs. 

Performance-based contracting is also recommended. We would note that this 
mode of contracting already is approved USG policy, and should be employed by USAID 
where feasible. However, many USAID procurement actions will not lend themselves 
easily to this approach, either because the results which are sought are subject to factors 
beyond the control of the contractor, or are not easily measurable. On the other hand, 
as USAID continues to develop a results-oriented system, more opportunities to 
incorporate appropriate performance benchmarks into contracts should evolve. Also, 
other steps to encourage performance may be helpful. A system to make the past 
performance of contractors a significant evaluation factor is now under consideration. 
Also, consideration of the inclusion of incentive awards in contracts may be appropriate 
in some circumstances. 

This memorandum presents the basic legal requirements and applies them to the 
Reengineering Proposal as it had evolved through March. While this memorandum 
attempts to suggest possible approaches for achieving the objectives of the Reengineering 
Proposal within legal constraints, it does not attempt to design operational methods, 
mechanisms or procedures to re-craft the Reengineering Proposal from the legal 
perspective. We look forward, however, to discussing these matters with the 
Reengineering Reference Group and others in USAID, and to working together to 
further develop a reengineered, results-oriented operational system. 



REENGINEERING 
LEGAL REQUIREMENTS RELATING TO OBLIGATIONS, PLANS 

AND COST ESTIMATES, PROCUREMENT, AND USES OF USAID FUNDS 

I. THE ISSUE 

The draft report entitled "~esults-oriented Operations Reengineeiing" 
(hereinafter the "Reengineering Proposal")' calls for obligating funds by strategic 
objective. The reasons for doing so relate to the desire to define outcomes (results) 
rather than inputs and to have greater flexibility in shifting funds to meet the broad 
objectives. 

Government-wide and USAID-specific laws and regulations prescribing 
requirements for planning and estimating costs for the use of federal funds, obligating 
them, and making expenditures to procure goods and services for the most part 
contemplate systems and mechanisms that look at inputs, not results. In essence, the law 
requires that if an agreement or grant requires substantive technical or financial planning 
it must be done prior to obligation, and in every case there must be a binding 
agreement, in writing, for something specific and definite, that commits the United States 
to expend funds. The issue is whether and how obligations at the strategic objective 
level, which by definition look at broadly-stated outcomes and results, can comply with 
the legal requirements for planning and obligations. 

In addition to issues related to obligations and pre-obligation planning, there are 
two other categories of legal issues. The first encompasses issues raised by procurement 
proposals such as prequalification, "de-linearizing", and performance-based contracting. 
The second category includes the various limitations on the use of USAID funds such as 
"Bumpersn (agricultural products), "Lautenberg" (textiles), and "Section 599 (export of 
jobs). This latter category raises the least difficult issues because the strictures generally 
relate either to a country's eligibility for assistance or to the purposes for which funds 
may be spent and can be handled, if necessary, through conditions in agreements. 

This memorandum will present the basic legal requirements on obligations and 
planning, examine past and current Agency practices, especially with respect to _ 

"umbrella" projects, non-project assistance, and similar mechanisms aimed at flexible 
sector funding, and consider options for achieving obligation by strategic objective and 
other reengineering proposals within the constraints of the law. The memorandum also 
will discuss issues raised by the procurement process changes recommended by the 

Z .- 

I This memorandum is based on the 3/31/94 draft report. We understand that 
subsequent drafts have been prepared, but that they have not substantially revised 
the 3/31/94 draft. 



Reengineering Proposal, and will touch very briefly on the other statutory limitations 
which apply to the foreign assistance program. 

11, OBLIGATION AND PLANNING 

A The Reengineering Proposal - Obligation by Strategic Objective 

The process begins by setting program parametes which consider Congressional 
mandates, special interest concerns, USAD'S strategic objectives, and proposed regional 
and central bureau programs. Within the~e'~arameters, Missions (in close coordination 
with USAlD/W) are responsible for preparing a comprehensive country stratepic 
performance plan ("strategic planw). Tbe strategic pIan has three parts: a strategic 
definition of the program, which will identify the key strategic objectives on which the 
Missions will focus, a report on progress made towards program outcomes and strategic 
objectives, and an operational resources plan, which will provide program details and 
resource requirements for the current and next one or two fiscal years. The strategic 
plan will be approved by USAID/W. Fund allocations for achieving the approved 
strategy - objectives and outcomes, will be done on an annual or every two year basis. 
The Strategic Plan, once approved, will represent a "performance contract" between 
Washington and the Mission 

The reengineering proposal then envisions obligating: at the stratepic objective 
level early in the fiscal year. 'The intent is to obligate at a higher, more aggregated level ' 

than the current Project or Program Agreement would permit." The idea is to define 
outcome rather than input as the basis for allocating funds, to provide greater flexibility 
to shift resources between activities supporting a strategic objective, and to facilitate 
agreement with the host country on the overall strategy and objectives. The 
Reengineering Proposal favors agreements with the host country but recognizes that 
some obligations may be by grants to NGOs, or possibly by contracts. 

Two statutory provisions directly affect the proposal to obligate by specific 
objective: 

31 USC 1501, "Documentary Evidence Requirement for Government 
Obligations" ("Section 1501"). Section 1501 sets forth the criteria which must be 
met in order to record an obligation of USG appropriated funds. The key 
concept is that any agreement which purports to obligate USG funds must 
evidence a firm, legally binding commitment on the part of the USG, and cannot 
merely be an "agreement to agreew. 

Section 611(a) of the Foreign Assistance Act of 1961, as amended, ("Section 
611(a)" and "FAA"). Section 611(a) provides that no agreement which constitutes 
an obligation under 31 USC 1501 shall be made if such agreement requires 
substantive planning, until the necessary plans and a reasonably firm cost estimate 
to the USG of providing the assistance have been completed. (The 
Administration's proposed revision of the FAA would eliminate Section 611(a)). 



Both Section 1501 and Section 611 state their requirements in general terms, and 
do not lend themselves to clear, categorical distinctions between actions which are legally 
permissible and those which are not. (A copy of each section is attached as Appendix 1.) 
Rather, a case-by-case approach is called for. As described in Section II E, below, we 
believe it is possible to obligate assistance funds by strategic objective dong lines similar 
to those generally described in the Reengineering Proposal. However, further work will 
be required to develop this operational approach in view of the concepts embodied in 
Sections 1501 and 61l(a). 

B. Section 1501 

Originally enacted as Section 1311 of the Supplemental Appropriations Act of 
1955, Section 1501's purpose is to prevent excessive or inappropriate spending by 
Executive Branch officials. Thus, the 1954 House Report regarding Section 1311 states 
in pertinent part: 

"Over a period of years numerous loose practices in handlin~ a~pro~riated funds 
have mown up in various agencies of the government. The most difficult ~roblern 
in this area arises from the recording of various types of transactions as 
oblieations of the government when. in fact. no real obligation exists. This 
situation has become so acute as to make it next to impossible for the Committee 
on Appropriations to determine with any degree of accuracy the amount which 
has been obligated against outstanding appropriations as a basis for determining 
future requirements. It has become necessary to set forth definitively in the law 
the tvDes of transactions which will be recognized as true obligations and secure 
accurate reporting thereon in order that it may be possible for the Committee on 
Appropriations to have a sound basis for its operations. Section 1311 therefore 
has been included in the bill to accomplish this purpose."2 (emphasis added) 

The issue of whether an "obligation" has occurred is important in Federal 
appropriations law for the purpose of determining when appropriated funds are 
committed to th-eir statutory purposes - when an obligation is recorded against a fiscal 

- year appropriation. The General Accounting Office (GAO) notes that both over- 
recording and under-recording obligations are improper: 

"Over-recording (recording as obligations items which are not) usually is 
done to prevent appropriations from expiring at the end of a &cal year. 
Under-recording (failing to record legitimate obligations) makes it 

s impossible to determine the precise status of the appropriation and may 

H. Rep. No. 226,83rd cong., 26 Sess. 49-50 (1954). 



result in violating the Antideficiency ~ c t . ~ ~  

The purpose of Section 1501 is to "ensure that agencies record only those 
transactions which meet specified standards for legitimate obligations.* However, the 
GAO has not formulated an all-inclusive definition of tbe term "obligation", noting that 
to do so would be "impracticable if not impossiblen? Instead, the GAO has defined 
"obligation" only in the most general terms, as 

"a definite commitment which creates a legal liability of the government for the 
payment of appropriated funds for goods and services ordered and received" 
and 

"some actioq that creates a liability or definite commitment on the part of the 
government to make disbursement at some later time.'" 

It is the binding nature of the commitment, and the shifting of control over the 
exercise of that commitment, that lies at the essence of the obligation concept. Thus, in 
a published case, the Comptroller General said: 

"If such analysis discloses a legal duty on the part of the United States which 
constitutes a legal liability or which could mature into a leial liability by virtue of 
actions on the part of the other party beyond the control of the United States, an 
obligation of funds may generally be stated to exist.'" (emphasis added) 

Section 1501 provides for the recording of obligations and states general criteria 
for nine different modes of obligation. The GAO has commented that these nine 
criteria "taken together might be said to comprise the 'definition' of an obligation." 
Because of the immense variety of transactions in which the government is involved, the 
concept of "obligation" is necessarily applied to individual transactions on a case-by-case 
basis. USAID's efforts to obligate funds by strategic objective will need to be mindful 

United States General Accounting Office, Office of General Counsel, Principles of 
Federal Appropriations Law, 2nd Ed., Dec. 1992, (hereinafter, "GAO Red Book), 
p. 7-5. 

Id. at 7-6. 

/ 
Id. at 7-3. 

Id. 

' Id. at 7-4. 

42 Comp. Gen. 733,734 (1962). 



both of the general GAO definitions of obligation noted above and the specific 
provisions of Section 1501 concerning grants, contracts and loans, which are discussed in 
the following sections. 

At present, the bulk of USAID funds are obligated by grant agreements and the 
Reengineering Proposal presumes that, for -obligation by strategic objective, "a host 
country agreement is preferable in terms of flexibility in varying the activity mix, gaining 
consensus and promoting better participation." Concerning grants, Section 1501(a)(5) 
provides as follows: 

"(a) An amount shall be supported as an obligation of the United States 
Government only when supported by documentary evidence of- 
* * * *  
(5) a grant or subsidy payable- 

(A) from appropriations made for payment of, or contributions to, 
amounts required to be paid in specific amounts fixed by law or under 
formulas prescribed by law; 
(B) under an agreement authorized by law; or 
(C) under plans approved consistent with or authorized by law;". 

While the GAO has not prescribed specific terms which must be included in a 
grant agreement in order to effect an obligation under Section 1501 (a)(5), it has 
identified four requirements which must be met: 

There must be some action to establish a firm commitment on the part of 
the United States; 
The commitment must be unconditional on the part of the United States; 
There must be documentary evidence of the commitment; and 
The award terms must be communicated to the official grantee, and where 
the grantee is required to comply with certain prerequisites, such as putting 
up matching funds, the award must also be acce~ted by the grantee during 
the period of availability of the grant funds? 

Thus, a USAID grant agreement which purports to obligate by strategic objective must 
evidence the £irm, unconditional commitment of USAID to grant funds to the grantee 
for agreed purposes, the terms which the grantee must comply with, and the grantee's 
acceptance of such terms. .;. 

The most problematic of these general requirements is the identification and 

GAO Redbook at 7-33. 



acceptance by the grantee of the terms of the grant, in particular the prerequisites" or 
conditions precedent with which the grantee is required to comply in order for the grant 
to be disbursed. Certainly USAID can make a valid obligation of grant funds with only 
minimal or perfunctory conditions precedent to disbursement which the grantee must 
satisfy. ,' .id another way, USAID can sign a grant agreement which evidences the firm, 
unconditional commitment of USAID to grant funds to a grantee for an agreed purpose 
with virtually "no strings attached. Some cash transfer grant agreements are in this 
category. 

But in most instances USAlD intends that it will retain and exercise some degree 
of continuing control over the use of grant funds, such as with regard to the planning and 
design of activities or the procurement of the goods and services needed for 
implementation. 19 these situations, therefore, it is necessary for the grant document to 
specify what steps the grantee must take in order to cause a disbursement of the grant 
funds and the terms which will apply to the eventual use of the grant funds by the 
grantee or for the grantee's benefit. The typical USAID project grant agreement is 
structured to do this. Although various implementation details remain to be worked out 
and implementation experience may lead to changes in the approach taken to achieve 
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the grant purpose, the project grant agreement should be clear as to the basic a~proach 
to be taken and what the grantee must do in order to cause grant funds to be expended. 

Most likely in recognition of the conceptual differences between grants and 
contracts and the differing purposes they are intended to serve, the terms of a grant 
need not be as specific as the terms of a contract, in order to constitute a valid 
obligation under Section 1501. (Contract obligations are discussed in the following 
section.) Yet, the requirement that a grant constitute a firm, unconditional commitment 
to the grantee will require that its basic terms be specific. Thus, a grant agreement 
which conditions disbursement on the grantee's compliance with various specific 
requirements can be considered to be a firm, unconditional commitment by the USG 
because the grantee can ascertain from the agreement what it must do in order to cause 
the grant funds to be utilized, as well as other terms which apply to the use of the funds. 

However, if essential terms remain to be agreed upon and USAID retains the 
right to withhold the disbursement of funds until such terms are resolved to USAID's 
satisfaction, the characterization of the grant as a "firm commitment" and "unconditional" 
on the part of USAID may be called into question. If the requirements which must be 
met are too vague and undeveloped to permit the grantee to understand the basic steps 
and limitations which will be required of it, the agreement may not support a recordable 
obligation. While the standard applicable to grants is more flexible than the one which 
applies to contracts, a grant agreement which is so indefinite and unspecific in its basic 
terms and approach that it risks characterization as a mere "agreement to agree" will not 
i i k d ~  constitute a valid obligation of appropriated funds. 



To be able to validly obligate assistance funds at the strategic objective level, the 
grant agreement would have to set forth the basic approach and essential terms which 
govern the bilateral endeavor. To do this, appropriate advance planning and cooperation 
with the recipient would be required. It appears that the Reengineering Proposal 
contemplates considerable planning and consultation in the development, 
implementation and evaluation of strategic programs. Thus, as described in I1 E, below, 
we believe the Reengineering Proposal provides a framework for obligating grants at the 
strategic objective level. 

2. Contracts 

The Reengineering Proposal states that there may be circumstances in which a 
strategic objective obligation is accomplished by means of a contract. On contracts, 
Section 1501 (a)(l) provides as follows: 

"(a) An amount shall be recorded as an obligation of the United States 
Government & when supported by documentary evidence of- 

(1) a binding agreement between an agency and another person (including 
an agency) that is- 

(A) in writing, in a way and form, and for a purpose authorized by 
law; and -- 
(B) executed before the end of the period of availability of the 
appropriation or fund used for specific goods to be delivered real 
property to be bought or leased, or work or service to be provided;" 
(emphasis added). 

The subsection states five requirements to record an obligation for a contract. 
The contract must be (1) a binding agreement; (2) in writing; (3) for a purpose 
authorized by law; (4) executed during the period of obligational availability; and (5) for 
specific goods or services. The last of these requirements, not found in the subsections 
of Section 1501 for grants or loans, may raise particular difficulties if the Agency seeks to 
use contracts as the obligating document for strategic objectives. 

An agreement which is not sufficiently specific is not a valid obligation. For 
instance, a contract awarded by the Department of State under the Migration and 
Refugee Assistance program which established a contingency fund to provides funds for 
refugee assistance by any means, organization or other voluntary agency as determined 
by the Supervising Officer did not meet the requirement of specificity and therefore was 
not a valid ob~igation.'~ Similarly, a purchase order for "regulatory, warning and guide 
signs based on information supplied" on requisitions to be issued did not validly obligate 
funds where the requisitions were not sent to the supplier until after the close of the 

lo Id. at 7-14. 



fiscal year.11 

The specificity requirement also must be met in variable quantity contracts, e.g., 
requirements contracts and indefinite quantity contracts (IQCs). A requirements 
contract is one in which the government agrees to purchase a l l  of its needs for specified 
goods or services during a specified period from the contractor, and the contractor 
agrees to fill all such needs. The government must state a realistic estimate of its total 
anticipated requirements based on currently available information. A minimum purchase 
amount may be included but is not required. If it turns out that the anticipated 
requirements are not needed by the government, it is not required to purchase the stated 
estimate. An IQC is a contract in which the contractor agrees to supply whatever 
quantity of goods or services the government may order, within limits, with the 
government under no obligation to use that contractor for all of its requirements. Under 
current regulation$ an IQC must include a minimum purchase requirement which must 
be more than nominal. 48 C.F.R. 16.504(a). 

Concerning requirements contracts and IQCs, the GAO comments: 

"What does all this signify from the perspective of obligating 
appropriations? 
. . . The obligational impact of a variable quantity contract depends on 

exactly what the contractor has bound itself to do. A fairly simple 
generalization can be deduced from the decisions: In a variable q u a n t i ~  
contract (reauirements or indefinite-quantity). any required minimum 
~urchase must be obligated when the contract is executed: subsequent 
obligations occur as work orders or deliverv orders are placed. and are 
chargeable to the fiscal vear in which the order is placed." (Emphasis 

. added.)'' 

While this requirement by itself does not preclude a contract obligation by strategic 
objective, it does limit USAID's ability to obligate the entire amount of funds for a 
particular strategic objective at one time early in the fiscal year. 

Finally, the GAO attempts to distinguish among the various types of 
administrative approvals that affect whether funds are truly obligated. USAID 
traditionally, of course, reserves a variety of approval rights in contracts. GAO observes 
that approvals that determine whether the Government accepts the charge or liability are 
so fundamental that no obligation occurs until the approval is given. On the other hand, 
approvals "intended only to insure the reasonableness of the expenses incurred" are 

f i  

Id, at 7-14, B-196109, October 23, 1979. 

l2 Id. at 7-15. 



administrative only and the full obligation occurs at the time of contracting - even 
though the exact amount may not be known until the approval is given.13 

At present, USAID does not enter into loan obligations. However, with credit 
reform, a loan program may again be a possibility in the future. Regarding loans, 
Section 1501(a)(2) provides: 

"(a) An amount shall be recorded a& an obligation of the United States 
Govenunent only when supported by documentary evidence of- 
* * * *  
(2) a loan agreement showing the amount and terms of repayment;". 

Although the loan section does not include language on the specificity of goods 
and senices, the Red Book emphasizes that to "support a recordable obligation under 
subsection (a)(2), the agreement must be sufficiently definite and specific, just as in the 
case of subsection (a)(l) obligations." As an illustration, they cite from what appears to 
be an unpublished office memorandum regarding a USAID loan: 

'To illustrate, the United States and the government of Brazil entered into 
a loan agreement in 1964. As a condition precedent to any disbursement 
under the agreement, Brazil was to furnish a statement covering the 
utilization of the funds. The funds were to be used for various economic 
and social development projects, 'as may, from time to time, be agreed 
upon in writing' by the government of the United States and Brazil. While 
the loan agreement constituted a valid binding contract, it was not 
sufficiently definite or specific to validly obligate FY 1964 funds. The basic 
agreement was little more than an 'agreement to agree,' and an obligation 
of funds could arise only when a particular 'utilization statement' was 
submitted and approved."14 

Although the foregoing summary of conclusions arose from a case involving a 
loan, it is clear from GAO sources that the principle applies equally to grants and 
contracts. Thus, to be a valid obligation, the agreement between the parties must be 
more than an "agreement to agree". 

l3 1982 Red Book at 6-15. 

l4 GAO Red Book at 7-28, citing B-155708-O.M., April 26, 1965. 



C. FAA Section 611(a) 

Section 1501, by requiring that agreements require some level of specificity 
(depending on the type and purposes of tbe agreement), also implies that appropriate 
planning must take place before obligation to develop the basic terms of an agreement. 
In the case of foreign aid, however, Congress clearly found that this general requirement 
was not sufficient to generate the kind and level of planning it deemed necessary. FAA 
Section 611(a), therefore, goes further and makes prior planning, where required, a 
prerequisite to obligation of assistance funds. 

Section 611(a) is the successor to Section 517(a) of the Mutual Security Act of 
1954, as amended (MSA), originally enacted in 1958. Section 611(a), identical to Section 
517(a) except for the threshold amount and section references, reads as follows: 

"(a) No aweement or grant which constitutes an obligation of the United States 
Government in excess of $500.000 under section 1501 of title 31, United States 
Code, shall be made for any assistance authorized under chapter I of part I, title 
II of chapter 2 of part I, or chapter 4 of part 11 - 

(1) if such agreement or grant reauires substantive technical or financial 
planning, until engineering, financial, and other plans necessary to carry out 
such assistance, and a reasonable firm estimate of the cost to the United 
States ~ove-ent of providing such assistance, have been completed; and 
(2) if such agreement or grant requires legislative action within the 
recipient country, unless such legislative action may reasonably be 
anticipated to be completed in time to permit the orderly accomplishment 
of the purposes of such agreement or grant." (emphasis added) 

The legislative history of MSA Section 517(a) makes clear Congress' concern with 
the practice of obligating funds before necessary planning and organization are 
sufficiently advanced. Thus it was intended to prevent obligations "until our own officials 
and the recipient country have reached a firm decision as to what is contemplated jointly 
to be done: when, where and at what cost."" The report of the House Committee on 
Foreign Affairs continued: 

"This section is intended . . . to encourage ICA [USAID] to carry forward 
negotiations with foreign governments, to evaluate the readiness of the 
government to put up the necessary funds, to take appropriate action for such 
purposes as acquiring rights of way and to encourage both ICA and the 
government to do sufficient planning and en_pineerinp work so as to be informed 

r( of ail major ~roblems IikeIv to be encountered before United States funds are 
committed for financing any project. . . . 

" H. Rep. No. 1696, 85th Cong., 2d Sess., 51 (1958). 



"These provisions are intended to require the ICA to delay the obligation 
of funds until it has reached a decision that each uroject has been adeauatelv 
planned and that the foreseeable obstacles which are to be encountered can be 
overcome. These provisions should also prevent oblieation of a Iar~er amount 
than estimated to be necessary for any project since such obligation will prevent 
any subsequent use of any portion of the funds for another purpose. It is 
recognized, however, that even under this section estimates will not necessarily 
remain firm. Changes in the work or in costs not foreseeable at the time of the 
survey will require changes in the ultimate cost."16 (emphasis added) 

Although a GC opinion in 1961 (the "Wilkins opinionw)" concluded, based on 
legislative history, tbat 611(a) applied only to "project" assistance, a 1982 opinion written 
by Garber Davidson and signed by Kelly Karnmerer as Acting General ~ounsel" held 
that it also applied to non-project assistance. However, keying on the Wilkins opinion7 
"end-use" or "end-product" rule, the Davidson/Karnmerer memorandum agreed that the 
degree of planning required depended upon the type of assistance and its purpose -- 
capital projects generally requiring the most and, in those days when non-project 
assistance ("MA") was justified primarily on balance of payments grounds, NFA 
requiring the least. 

The Wilkins' "end-product" rule is essentially a purpose test, derived from the 
statutory words "if" and "requires" in the phrase "if such agreement or grant requires 
substantive or technical planning". Some types of assistance, for example a CIP provided 
for balance of payments purposes or a project to finance 3 physical facility but not a 
particular one, would not "require" "substantive technical or financial planning" in order 
to achieve the objectives of the funding. Wilkins argues further that in limiting the 
required planning to "technical" and "financial", the drafters clearly did not intend to 
comprehend &l planning. Logistical planning, for example, is missing. 

Based essentially on practice in the ensuing 20 years, the Davidson/Kammerer 
opinion extends the logic of the Wilkins' formula to a purpose-based test: 

"In summary, the purpose of the assistance will influence the nature and intent of 
planning required by section 611; generally, a project with a discretely defined 
purpose and intensive An> monitoring will require more preobligational planning 
than will a sector-related program with diffuse subactivities. Again caution should 

Id. at 51-52. 

John R . Wilkins to Seymour J. Rubin, General Counsel, "Draft Airgram on Section 
517(a) of the Mutual Security Act of 1954, as amended", August 4, 1961. 

A-GC, Kelly C. Kammerer to AA/PPC, John R. Bolton, "Obligating AID Funds - 
Meeting Statutory Requirements and Avoiding Deobligations", March 23, 1982. 



be exercised in each case, however, because certain factors may call for greater 
(or less) planning, e.g. ESF vs DA funds, capital intensive project, etc. What 
planning is necessary is determined by what the assistance is intended to 
accomplish. If the purpose of the assistance is specific in nature, the planning ' 

m ,t address those specifics; if, however, the go& are more general, the planning 
will address those matters which need identification to assure the objectives are 
a~hieved."'~ 

The problem with this and other "purpose" tests, however, is that their application 
cannot be illusory or render the statute meaningless. Congressional intent in the 
legislative history is very clear: to prevent USAID from obligating funds before it knows 
their use or in excess of the amount necessary to achieve the purpose of the obligation. 
Thus the foregoing tests cannot be read as authorizing the elimination of all technical or 
financial planning where the purpose of the assistance is broadly or vaguely stated. If it 
is USAID's purpose to achieve a strategic objective through the use of USAJD funds in 
the nature of "project" interventions that will require technical or financial planning, then 
such planning to some degree must be carried out Drier to the obligation for the strategic 
objective. The question then becomes, to what degree and how. 

Past USATD approaches discussed in the next section are instructive. It is clear, 
however, both from GC interpretations af Section 611 and the various bureau and 
mission efforts to apply it in the context of "umbrella" agreements and incrementally 
designed projects, that USAID has not attempted to avoid the planning requirements by 
making broad or vague obligations. Consistent with law and USAID practice, therefore, 
in implementing the Reengineering Proposal to obligate at the strategic objective level, 
USAID cannot say no planning is required because it doesn't know, or doesn't know yet, 
whether substantive technical or financial planning will be required. 

If, as discussed above, USAID's objective is to provide balance of payments 
support, it would be possible to make a sufficiently definite and binding commitment to a 
country for its strategic objective that would constitute a valid obligation within the 
meaning of Section 1501, without doing any planning or even knowing how the country 
would use the funds (though subject, of course, to any applicable USAID guidelines and 
rules). On the other hand, where the focus is sector/subsector and designation of 
measurable results at the obligational stage is critical, considerable advance planning is 
necessitated, perhaps more than for traditional project assistance. This, in fact, has been 
the experience of the Africa Bureau with non-project sector assistance ("NPSA") under 
the Development Fund for Africa ("DFA"). The Africa Bureau's experience with its 
Country Program Stategy ("CPSP) process also typically has been that it is only in the 
year following USAID/Ws approval of the general statement of a strategic objective that 
a mission defines its quantifiable indicators. There are a number of reasons for these 

l9 Davidson/Karnrnerer memo at 15. 



two lessons, such as the need to analyze factors other than USAID inputs necessary to 
the achievement of results and the amount of effort required to realistically establish the 
results expected. Further, we understand that missions have been reluctant to expend 
the resources to do such analytical work until they have agreement from the Bureau that 
a particular strategic objective is acceptable. 

Section 611(a), therefore, is fundamentally a purpose test. The planning required 
depends upon our purpose. If the grant is'for a strategic objective and the 
implementation of that objective will require substantive technical or financial planning, 
then it must be done prior to obligation. We read the Reengineering Proposal, however, 
as assuming that extensive planning will in fact be done prior to obligation during the 
development of the Strategic Plan (including in particular the Operational Resources 
Plan). We would anticipate that the extent of additional planning that might be required 
before a strategictobjective obligation would vary from case to case. In the final analysis, 
that is a policy judgment that guidance derived from legal requirements can assist but 
not make. As a general matter, however, it appears that 611(a)'s requirements should 
not be a stumbling block to the implementation of the Reengineering Proposal. 

D. Prior USAID Experience With Broadly Stated Grant Agreements 

One of the first U.S. assistance mechanisms dating back to the Marshall Plan is 
the Commodity Import Program (CIP). Since that time, the most common objective for 
CIPs has been balance of payments support. CIPs that obligatei'hnds for such purposes, 
can be used, at the discretion of the borrower or grantee, for any commodities on the 
positive list included by USAID in the loan or grant agreement. Since the commitment 
of funds is firm, definite, and unconditional, and the ability to draw down wholly within 
the control of the recipient, provided that it meets the reasonable, objective criteria 
imposed by USMD, the requirements of Section 1501 clearly are met. The requirements 
of Section 611(a) also are met because the essence of the assistance is not particular 
commodities or other development results, but the provision and draw-down of the hard 
currency assistance. Accomplishing the purpose of the CIP is straight-forward and 
in~plementation procedures can be easily and clearly stated. 

In the late 1970s and early 198% USAlD regional bureaus attempted to vary the 
project format for reasons very similar to those driving the reengineering exercise. Thus, 
bureaus wanted maximum flexibility in authorizing subactivities within a sector, with the 
possibility of adding, subtracting, or shifting funds without a formal deobligation and 
reobligation The following are examples: 

USAID/Cairo and the NE Bureau. authorized $269 million in life-of-project 
funding to create an infrastructure for coordinating and strengthening 
decentralization activities. This sector program was authorized by a PAAD 
(Program Assistance Approval Document), but obligated only those funds 
necessary ($75 million ) for four discrete subactivities described in separate 



annexes for which all appropriate planning had been done. The PAAD and the 
agreement also gave illustrative examples of projects that were to be added later. 
Each subsequent "subactivity" was obligated by incremental funding amendments 
to the "umbrella" agreement. 

The Central Tunisia Rural Development Project was another "umbrellan or 
"cluster" project, whose purpose was to promote the social and economic 
development of Central Tunisia. Although authorized as project, not non-project, 
assistance, it was similar in many respects to the Egyptian decentralization model. 
Thus the initial obligation consisted of only three specifically planned subprojects, 
with future subprojects to be added through amendments to the umbrella 
agreement. In this case, one of the original subprojects contained an 
"Experimental Fund", whose purpose was to finance highly innovative pilot 
projects within the scope of project as defined in an annex. 

a In Lebanon in the late 1970s, a grant in the health/social welfare sector had a 
number of CIP characteristics. Its purpose was simply to finance technical 
services, commodities and training in ihe sector. &ex I contained a list of 
"selected priority projects", however, each with earmarks of grant funds. The 
Annex foresaw the possibility of varying the funding levels of the initial projects, 
or adding new subprojects to the list that were within the scope of the overall 
project. 

In the early 1980s, a project grant agreement established the Joint Commission 
on Economic and Technical Cooperation with Oman. Although the agreement 
specified the types of activities eligible for financing, the primary purpose of the 
$5 million obligation was stated to be the establishment of the Joint Commission. 
In addressing Section 611, the Project Paper discussed the institutional planning, 
including limitations on operating expenses. 

In recent years, a number of Missions in the ANE Bureau have established 
Technical Services and Feasibility Studies (TSFS) projects. These projects, obligated by 
project grant agreements with host governments, basically serve as an umbrella for a 
variety of small dollar amount activities (say $25,000 - $250,000) which USAID and the 
host government have agreed are appropriate to undertake in support of agreed program 
purposes. The grant purpose usually is defined in sectoral terms, and often is intended 
to complement major projects being undertaken in the same sector by providing a 
somewhat more flexible funding source for smaller activities and "targets of opportunity". 

.. The planning undertaken normally involves an assessment of the institutions and subjects 
which may require assistance of this scale, but'which does not fall within the parameters 
of larger activities. The Project Paper and project agreement include a list of possible 
activities for which some degree of planning has been done, but which in fact may serve 
ordy to be illustrative. The activities are usually limited to technical assistance and 
studies, with a specific prohibition against funding construction. The decision to proceed 



with individual activities is confirmed by jointly signed PILs. 

The Africa Bureau also has approved certain umbrella projects where obligation 
occurs by project grant agreement before each subactivity is fully planned. This 
mechani: 1 has been used mainly where there were a series of similar activities, such as 
support for PVO activities. In lieu of fully-planned subactivities, the Bureau has 
required that project papers contain criteria and procedures for subactivity selection and 
approval, an analysis showing how the criteria for subactivity selection will result in 
accomplishment of the project purpose (the most important and often most difficult part 
of the planning process), and, to justify the amount of funds, a list of illustrative 
subactivities costed out. 

The Africa,Bureau's DFA NPSA programs have a sector/subsector scope and 
purpose, and quantifiable, measurable results (impacts) incorporated into the purpose 
statement. Adequate planning for these programs has required, prior to program 
approval, (1) a sector analysis showing the sector's binding constraints and what other 
entities are doing in the sector; (2) a concrete statement of the final reforms to be 
accomplished, a itatement of the program's quantifiable, measurable impact, and an 
explanation of how those reforms will lead to the impact; and (3) specific conditionality 
for the first disbursement, with benchmarks for the subsequent tranches that are refined 
into specific conditions precedent (CP) as incremental obligations are made. The PAAD 
also contains a demonstration that accomplishment of both the reforms and impacts are 
feasible, which has required examining both the USAID-supported reforms and assuring 
that someone, whether USAID, the host government, or other donors, is addressing all 
the other binding constraints critical to achievement of impact. 

While experience has shown that this mechanism requires more initial analysis 
than typical input-oriented projects, it also permits some flexibility during 
implementation. Intermediate benchmarks can be refined into concrete CPs, specific 
interventions can be revised consistent with the analytical framework, h a 1  rkf6rms and 
impacts established in the PAAD. It also may be recognized that the analytical 
framework itself needs revision. Finally, a program would not be continued where the 
host government is failing to take required actibns critical to accomplishing the desired 
results. Thus, reaching a clear understanding with the host government on the actions it 
is required to take has been shown to be a critical step in the pre-obligation p l d g  
process, and a fundamental part of the grant agreement. 

In 1992, USAlD/Nepal authorized and obligated the Sustainable Income and 
Rural Enterprises (SIRE) program. The purpose of SIRE is to concentrate and focus 

' USAID and Government of Nepal ("GON) attention and resources in the agricultural 
sector towards a single Dronram objective -- "to increase rural household incomes 



through sustainable private sector agriculture and forestry enterprise"." To do this, the 
SIRE program combined and integrated four projects already underway in the 
agricultural sector. At the time of authorization, no new funding was proposed. Instead 
SIRE subsumed the combined authorized Iife of those four projects and provided that 
the unobligated mortgage from those projects would be obligated into SIRE. These 
funds were then allocated to previously planned program activities based on focused 
annual workplans and measurable standards of performance. While old funds, already 
obligated for specific projects were the initial funding for that project, new funding is 
based on consistency with SIRE'S program objective and program outcomes, overall 
program performance and appropriate planning in advance of new obligations. 

The procedural improvements which SIRE is structured to accomplish include: 
A clearer concentration of scarce USMD and GON resources upon a single 

high priority objective and supporting program outcomes; 
A unified, a p e d  management framework within which all program activities 

will operate, be functionally linked and be evaluated; 
Specific performance based indicators against which progress will be regularly 

measured; 
Shared USAID/GON criteria and procedures which will allow resource shifts 

from poor performing to strong performing activities; and 
Simplified and more flexible procedures for changing or adding program 

activities in response to lessons learned and evolving opportunities. 

E. The Application of Sections 1501 and 611(a) to the Reengineering Proposal to 
Obligate by Strategic Objective 

1. Grants 

The foregoing examples provide a number of models potentially applicable to 
obligating by bilateral grant agreement for strategic objectives as recommended in the 
Proposal. These are: 

I. An incrementally funded. umbrella Prant, with a broadly-framed purpose and 
measurable results and an analytical framework that describes the interventions 
necessary to accomplish the results. In this model, "subactivities" or "subprojects" 
within the scope of the project's purposes are obligated either at the time the 
agreement is signed (if planned and ready) or by amendment to the umbrella 
agreement following appropriate planning. Section 611(a) is complied with 
through appropriate planning for the subactivity prior to the actual obligation; 

/ 

Section 1501 is complied with by obligating for specific activities in a binding, 
firm, and unconditional commitment. Flexibility is retained by obligating within 

SIRE Project Paper, pp.1-2. 



the scope of the umbrella agreement, which pennits adjustments in funding levels 
for subactivities within criteria stated in the project agreement, without violating 
the essential commitment of the funds to the recipient. An agreement with the 
host country on strategic objectives under this model, however, would actually 
obligate only those funds for already planned and agreed-upon subprojects, not 
the full amount intended to be allocated for the strategic objective. 

2. A grant agreement with criteria k d  procedures for subactivity*selection and a 
list of illustrative, costed subactivities, in which the full amount allocated for the 
strategic objective can be obligated if sufficient planning has been done. In this 
model, funds are obligated for a broad, but defined purpose, with measurable 
results and analytical framework to show how implementation will lead to 
accomplishment of the results. The keys to this model are actual or illustrative 
"subactivities" or "subprojects", with indicative funding levels, specified in the grant 
agreement and objective criteria for selecting, judging, and approving the 
subactivities. Technical and financial planning and negotiation with the recipient 
prior to obligation are necessary in order to reach agreement on these matters 
and to reflect them in the obligating d~curnent.~' Section 611(a) is complied 
with through technical and financial planning for the indicative or illustrative 
projects as well as institutional and process planning. Section 1501 is complied 
with by unconditionally transferring control over draw-downs to the recipient, so 
long as they are within both the broad objectives and the objective criteria and 
conditions stated in the agreement.= 

3. The institution building model, such as the Oman Joint Commission and some 
ICI grants, complies with Section 611(a) by planning for the institutional and 
administrative processes. It complies with Section 1501 by unconditionally 

** The extent of new analysis and planning required will differ for a program agreement 
which initially consolidates existing activities, and an agreement which sets forth a 
new strategic objective. We anticipate that in developing a program for a new 
strategic objective which is not based on existing projects, considerable work will be 
required, for example, to develop a framework for identifymg and analyzing 
constraints, planning and coordinating interventions, and establishing benchmarks. 

" This model has some similarities to balance of payments CIPS and grants to 
Intermediate Credit Institutions (ICI), in the sense that it sets forth overall goals and 

5 objective, implementing criteria. Such. CIP grants, however, are program assistance 
whose goals are unrelated to the specifics of the expenditures, while under the 
Reengineering Proposal the achievement of the strategic objective would be 
dependent on the specifics of the subprojects. The similarity to ICI projects is in the 
initial structure and criteria for selecting the subactivities. Model 3, following, also 
has similarity to the institution-building nature of ICI grants. 



transferring control over draw-downs to the recipient, so long as they are within 
the objective criteria and conditions in the agreement. 

Each of the foregoing models can be applied to obligating by strategic objective. 
As we re f the draft Reengineering Proposal, subactivities in the nature of projects are 
generally what is contemplated. Thus the first two models above are likely to be the 
most useful. In the first, funds are obligated by amendment to the "strategic objectivew 
agreement as they come on stream, but not up front. In the second model, funds could 
be obligated for the overall project, but appropriate (and likely considerable) technical 
and financial planning, including the develoment of clearly-stated, objective criteria for 
the use of funds, still would have to be done prior to obligation and clearly-stated.= 
Under either of these approaches, several advantages of obligating by strategic objective 
posited by the Reengineering ~ r o ~ o s a l ~  appear to be achievable: 

1. Obligation of assistance funds in a document which emphasizes outcomes will 
be possible. Agreement on the basic approach for achieving the intended 
outcomes and measuring progress will necessarily involve discussion and 
identification of likely inputs, and agreement on the process for agreeing on 
further details. 

2. There will be flexibility to shift resources between activities supporting a 
strategic objective. In each model, once funds have been obligated, they may be 
reallocated, as appropriate, among subactivities, based on performance experience 
and other mutually-agreed criteria. 

3. Each approach will concentrate USAID and recipient resources and should 
facilitate agreement on an overall strategy and the means to carry it out. 

4. While considerable effort (analysis, planning, negotiation) will be needed to 
initially enter into strategic agreements, once such agreements are in place we 
anticipate they will help speed the delivery of assistance. Shifting resources and 
adding activities (with appropriate planning) should operate more quickly than 
under USAID's current project-oriented system. 

The Reengineering Proposal suggests two other advantages that will result from a 

Note that in the second model, if the entire amount planned for a strategic objective 
were obligated at one time, or in any event early in the life of a strategic agreement, 
USAID probably would have less control over actual uses than in the first model, 
because of the control necessary to be shifted to the grantee in order to make a valid 
obligation. 

See Reengineering Proposal at 11-13. 



system which obligates by strategic objective - obligation early in the fiscal year and 
predictability to Missions as to their funding levels during the year, and from year-to- 
year. We believe that once a strategic objective agreement, such as a grant agreement 
with a recipient country, has been entered into and the various other aspects of the 
reengineered system are operational, the possibility of obligating funds into such an 
agreement earlier in each fiscal year may be facilitated. We would note, however, that 
the availability of funds for obligation during a fiscal year and from year-to-year are 
governed primarily by appropriation and budget processes, including the operating year 
budget process within the Agency. In the real world, these processes are far more likely 
to control the timing of obligations and predictability of funding than are the 
development of mechanisms that obligate for strategic objectives within the strictures of 
the law on obligation and planning. 

I 

2. Contracts 

In recent years, obligations by contract have been used increasingly throughout 
the Agency, but especially in EN1 programs which are structured regionally and generally 
do not involve bilateral project grant agreements. An initial reason for structuring the 
program in this manner was to obligate resources quickly, without the protracted delays 
which can occur in negotiating projects with host governments. Another is to preserve 
flexibility in allocating iunds on a country-by-country basis each fiscal year, thereby 
avoiding the appearance of entitlements to funding levels in particular countries. 

As discussed above, contracts require greater specificity than grants to constitute 
obligations under Section 1501. Thus, although the Reengineering Proposal will move 
USAID increasingly to contracting for results through devices such as performance based 
contracting (see part 111, following), the requirements for recording an obligation will 
require, for example, that specific goods or services be identified. In the case of the 
"typical" technical assistance contract, this requirement would appear not only to demand 
planning in greater detail than is required for grant obligations but also would reduce 
flexibility to make adjustments in the specified work and shift resources to other 
activities. 

If the contract is in the nature of an indefinite quantity contract, the scope of 
work can bz for very broadly stated objectives and flexibility preserved in the 
identification of the specific tasks needed to carry out those objectives. However, the 
Comptroller General Opinions are clear that the obligation itself takes place only when 
the specific goods or services are identified and ordered. This would appear to limit 
USAID7s ability to obligate funds earlier in fiscal years and to obligate larger amounts , 
for broader purpose, as might be done, for example, under the second grant model 
above. 

Finally, for all contracts intended to be strategic obligations, special consideration 
will have to be given to the nature and extent of the host government's role in setting 



overall strategy and agreeing on implementation approaches. In the ENI region, host 
government involvement normally is achieved informally. Nonetheless, host government 
comrnitrnents and inputs, and their agreement to contractual scopes of work, have to be 
obtained whether through Memoranda of Understanding or otherwise. Accordingly, 
Sections 611 and 1501 will also demand planning and clearly stated host government 
commitments prior to contractual obligations. 

Under the Reengineering Proposal, USAID will make its contrachg more result- 
oriented and obtain a number of programmatic benefits. In general, however, the use of 
contracts to obligate funds at the strategic objective level will be more problematic than 
with grant mechanisms. 

111. PROCUREMENT ISSUES 

The goals of the Reengineering Proposal - to make USAID'S procurements 
faster, simpler, more responsive to the field and more performance-based - are positive 
and appealing. Although public procurement policy must consider other goals as well, 
such as fairness, and accountability, we agree that the emphasis on speed, simplicity, and 
performance is entirely proper in the USAID context. 

Two of the principal approaches advanced in the Reengineering Proposal, 
prequalification of offerors and "de-linearized procurement," raise difficult legal issues. 
A third proposal, performance-based contracting, is already called for by Executive 
Branch policy, but we wish to caution that the Reengineering Proposal appears to 
overlook the severe constraints which make performance-based contracting difficult for 
most USAID procurements. We will discuss these issues in the paragraphs below. 

In addition, we would briefly note at the outset that the Reengineering Proposal 
discusses only USAID direct contracting ideas. Some thought might be given to the 
application of similar ideas to the host country contracting process. Host country 
contracting often serves as a viable option for delivering assistance to countries and 
should be recognized in our reengineering effort. 

A. Prequalification. The Reengineering Proposal contemplates that 
prequalification of potential contractors and grantees will save procurement processing 
time and reduce paperwork.2s With respect to contractors, the Reengineering Proposal 
states: 

.c 
"Potential contractors could be pre-qualified in terms of a "short-list" of firms for 
USATD requirements in, for example, the health sector in Latin America. RFPs 
could be issued directly to the short-listed firms. After the initial prequalification 

* Reengineering Proposal at 25. 



process, savings would be in shortened advertising time, shortened proposal 
preparation times and less ~ a ~ e r w o r k . " ~  

Contrary to these hopes, as is shown in the following discussion, prequalification of 
potential Antractors would likely increase USATD's paperwork and administrative 
burden and not save advertising or proposal preparation time. 

The GAO has long been opposed tb prequalification of potential contractors, as 
prequalification goes against the principles of full and open competition. However, in 
1985, Congress authorized, under restrictive conditions, the use of requalification in a R statute codified at 41 U.S.C. 9 253c (copy attached as Appendix 2) . The background 
of this statute is that it was not intended to encourage the narrowing of competition 
through "short lists" as envisioned by the Reengineering Proposal. Rather, as the 
heading of the section indicates, the statute was intended to encourage new competition, 
especially by small businesses who complained of being shut out of procurements 
(particularly, sole-source procurements) the requirements for which they were quite 
capable of meeting.% Recognizing that prequalification has anticompetitive aspects, . 

Congress authorized it under limited circumstances, requiring, among other things, that 
the agency, before using a "qualification requirement" (a "requirement for testing or 
other quality assurance demonstration that must be completed by an offeror before 
award of a contract"): 

prepare a written justification of the need for the qualification requirement; 

give a written specification to each prospective offeror of all requirements 
which must be met under the qualification requirement, the requirements being 
limited to those least restrictive to meet the purposes necessitating the 
establishment of the qualification requirement; 

ensure that each potential offeror is given a prompt opportunity to demonstrate 
its ability to meet the qualification requirement; and 

review; within seven years of establishing 
need for it. 

FoIIowing the enactment of this statute, the 

the qualification requirement, the 

Federal Acquisition Regulation 

Id. 

The simiIar provision for military agencies is codified at 10 U.S.C. 8 2319. 

Congress particularly had in mind the case of spare parts procurements by the U.S. 
military, which were apparently often done on a "sole source" basis with large defense 
contractors. 



("FAR") was amended to add a Subpart 9.2 on qualification (copy attached as Appendix 
3). It reinforces the notion that prequalification may be used for quality assurance 
reasons, but as a means to avoid the usual FAR procurement rules. In addition to 
promulgating the above-noted requirements of the statute (see FAR 9.202 generally), the 
FAR clarifies, in FAR 9.202(c), that if a potential offeror can demonstrate to the 
satisfaction of the Contracting Officer that it (or its product) meets the qualification 
standards (or can meet them before the date of the contract award), the offeror cannot 
be denied the opportunity to submit an offer solely because it is not on the agency's 
"qualified bidders list." FAR 9.205 requires agencies to publish notices of intended 
qualification requirements in the Commerce Business Daily. FAR 9.206-1(e) dictates 
that, contrary to the Reengineering Proposal's hopes that prequalifkation would save 
time, the general procurement synopsizing requirements of FAR Subpart 5.2 still apply, 
and agencies are to use the "maximum time, consistent with delivery requirements, 
between issuing the solicitation and the contract award" and that, as a minimum, the 
Contracting Officer is to allow the time frames specified in FAR 5.203 (e.g., 30 days 
between the date of RFP issuance and the contract award). 

These provisions clearly dictate that prequalification is not to be used to compress 
the procurement cycle or to narrow the universe of preferred contractors to a "short list" 
to the exclusion of other capable offerors. The effect of the statute and the FAR 
provisions is plainly intended to be inclusive toward potential offerors, not exclusive as 
contemplated by the Reengineering Proposal. Were USAID to attempt to procure 
services and commodities only from short-listed firms as contemplated by the above- 
quoted language in the Reengineering Proposal, this could lead to successful protests 
before the GAO by disappointed firms which were capable of performing but unable to 
compete for USAID's business under the prequalification scheme. Given that the 
Competition in Contracting Act ("CICA) generally requires "full and open competition'' 
for agency procurements, it could be difficult for USAID to convince the GAO that its 
restrictive prequalification policy was justified. Moreover, it should also be noted that 
the prequalification process itself would require substantial administrative effort and 
raise various issues, including the major issue of which firms should be prequalified for 
work in precisely which sectors. Given the prevalence of "body shopping" among USAID 
contractors, prequalification would be especially problematic. I .  short, with respect to 
contractor prequalification, it appears to GC that prequaIification under the FAR 
Subpart 9.2 provisions generally would not seem to achieve benefits commensurate with 
its costs. 

Please note, however, that the Agency already has the ability, in appropriate 
, circumstances, to conduct procurement with a limited number of potential contractors or 

suppliers without resorting to prequalification procedures. Under a special limited 



competition procedure for NIS procurements approved by the ~dministratop under 
USAID'S "foreign assistance impairment" exemption au thor ip  from CICA's full and 
open competition requirements, USAID has had the ability, if it chooses, to use only 
limited competition (soliciting offers from as many offerors as practicable under the 
circumstances) for these procurements. This authority has been used sparingly because 
of the perceived advantages of full and open competition Nevertheless, if USATD 
wished to make greater general use of restricted tendering, use of this impairment 
authority to develop special limited-competition arrangements for other high-priority and 
politically driven USAID programs would appear to be more feasible, as a legal and 
practical matter, than attempting to make use of the FAR Subpart 9.2 qualification 
provisions. It also always should be borne in mind that, apart from any such special 
programs, USAID has available to it in particular circumstances important exceptions 
from CICA's competition requirements, such as the sole-source and "unusual and 
compelling urgency" exemptions found in FAR 6.302-1 and 6.302-2."' While the above- 
noted exceptions exist, they are obviously of limited applicability and not basic solutions 
to this problem. 

With respect to "prequalificationU of grantees, the Reengineering Proposal seems 
more promising. In this context, it contemplates reducing the time spent by Grant 
Officers in connection with determining that a potential grantee meets the various 
requirements specified in Handbook 13, Chapter 4D (with respect to management 
ability, accounting, record keeping, financial management, personnel and travel policies, 
etc.). Although it is our understanding that Grant Officers attempt to use discretion and 
good judgment in deciding how much of this ground needs to be re-plowed in connection 
with subsequent grant applications by the same entity, it probably would indeed be useful 
to streamline these systems investigations by providing for some sort of certification of 
these systems that would last a set amount of time and obviate the need for redundant 
investigations until after this period expired.32 

29 The special procedure was approved in April 1992 for one year and was renewed for 
one year in 1993. We understand that the EN1 Bureau currently is in the process of 
extending the procedure and simultaneously expanding it to EUR countries. 

31 Other exemptive authorities of potential utility, albeit limited, include the 
"notwithstanding" authorities enjoyed by various USAID programs and Sections 
633(a) and 636(b) of the Foreign Assistance Act. 

Currently, HI3 13 discusses the opposite situation as to when a pre-award survey of 
a prospective grant recipient is required, providing that one should normally be done 
if the prospective recipient has never had a USAID grant, cooperative agreement or 
contract or has not had any Federal agency award during the last five years. 



B. "De-linearized Procurement". The proposal to have the design and 
procurement process "de-linearized" through having procurement proceed in parallel with 
the design of particular projects seems somewhat unrealistic and, if carried to extremes, 
would create the potentid for procurement protests. As explained on page 23 of the 
Reengint-ring Proposal, it is contemplated that "a number of steps in the procurement 
process - advertising, SOW preparation, RFP preparation, issuance of the RFP, and 
even receipt of offers - can be done in parallel with the development of strategy and 
design." 

It seems to us, however, that, while USAID &an take certain steps to compress 
and integrate the design and procurement processeP, fundamentally, design and 
procurement are sequential steps. If we are in the procurement (contract) realm where 
USAID is seeking to procure services or goods under the FAR, it generally will be 
necessary for USAID to have determined its needs through the design process before an 
RFP can be issued. Under CICA and the FAR, federal agencies are to secure full and 
open competition for their procurements and, to obtain the required competition, must 
contract on the basis of common, unambiguous specifications. An RFP which is very . 
vague because USAID has not yet determined the design of the activity may thus fail to 
comply with ClCA and FAR requirements and lead to procurement protests.g 
Moreover, if USAID were to issue RFPs before completing the necessary design work, 
amendments of the RFP (and perhaps the required notice in the Commerce Business 
Daily) could well become necessary as USAID's intentions were refined, thus leading to 
delays (to allow contractors time to respond to the changes) and to inappropriate cost 
increases (for the contractors and ultimately USAID). Premature issuances of RFPs 
could also, of course, lead to poor procurement results and make required budgeting and 
planning difficult. 

33 For example, by concentrating earlier in the process on a statement of work for the 
procurement, by having project officers and contracting officers work more closely 
together and by speeding up the clearance process for PIO/Ts. We commend the 
Reengineering Proposal's advocacy of such changes in the "Procurement Teamwork" 
section on page 23. In special circumstances USAID may occasionally issue a 
procurement solicitation in advance of, and contingent upon, the availability of funds. 

,- 
34 "The full and free competition required .cannot be obtained unless the invitation and 

specifications are sufficiently definite to permit the preparation and evaluation of 
bids on a common basis. . . . There can be no legal competition unless the bidders 
are competing on a common basis; no intelligent bidding for a contract unless all 
bidders know what the contract requirements will be." 39 Comp. Gen 570, 572 
(1960). 



We would note that USAID need not micro- or over-design its projects. 
Especially to the extent that USATD can engage in performance-based contracting (see 
discussion below concerning the limitations thereof), USAID can specify what it wants 
the contractor to accomplish and leave it to the contractor to determine the best means 
to accomplish those objectives. As explained in the previous aragraph, however, 
USAID must specifv in the RFP what it wants accomplished! To the extent that the 
Reengineering Proposal may be contemplating that USAID need not determine its needs 
because the scope of work can be done by the winning offeror, we would note that this 
would also tend to run afoul of the organizational conflict provision in FAR 9505- 
2(b)(l) dictating tbat a contractor which pre ares a work statement is precluded from 
competing for the implementation contract. 2 

C Performance-based Contracting. The Reengineering Proposal embraces 
performance-based contracting ("PBC') enthusiastically, stating that USAID could avoid 
dictating the design of projects and instead "once USAID identifies the outcome/results 
desired under a particular strategic objective, an RFP can be issued requesting offerors 
to: show how they would achieve the outcome/results, describe the milestones they 
would hold themselves accountable to along the way, describe the cost-containment 
measures they would self-impose, describe what it would cost, and the profit the offeror 
would give up if it did not reach milestones or deliver the final o~tcome."~' In 
advocating PBC, the Reengineerin Pro osal urges that USAID make greater use of P fixed-price and incentive contracts. 

As discussed in Appendix 5, PBC-style contracting is now approved U.S. 
Government policy, and it is clearly desirable for USAID to employ PBC where feasible. 
Thus, for example, it would clearly be preferable for USMD to specify the number of 
malnourished children it expected a contractor to assist in a certain way, together with 
interim benchmarks and incentives for reaching greater numbers, than to contract for a 
more general goal regarding such children with a level of effort by the contractor 
specified in terms of person hours. . 

15 The importance of defining in the statement of work what an agency wants to 
procure was recently emphasized by Steven Kelman, the Administrator of OMB's 
Office of Federal Procurement Policy, as noted in the May 24, 1994 article from the 
Washington Post attached as Appendix 4. 

In CIB 94-2, USATD recently toughened its organizational conflict of interest policy 
in respect of this FAR provision in recognition of the FAR dictate and the conflicts 
between design and implementation. 

37 Reengineering Proposal at 24-25. 

38 Id. at 24. 



On the other hand, while GC strongly supports increased use of PBC, in our view, 
USAID is likely to have significant practical difficulties in applying it in the manner and 
for tbe goals apparently contemplated by the Reengineering Proposal. Given PBC's 
emphasis on results and measurable performance standards, PBC works well only for 
procurements where the results can be measured and quantified and where the 
achievement of those results is within the contractor's control. Such is not USAID's 
typical operating environment, however. In the difficult and multi-faceted LDC 
environments in which USAID'S results are sought, it is often not easy toequantify and 
measure results achieved by a contractor, both because in the great ma ori of USAID 4 ty procurements the results sought may be inherently difficult to measure and because, 
even in a case where results appear to be rneasurab~e,~ many other factors, beyond the 
control of any contractor, may influence the achievement of those results by the 
contractor. 

Under these circumstances, reasonable contractors are not willing to "guarantee" 
the achievemeat s f  meaningful results through fixed-price contracts, nor would USAID 
expect them to. (Fixed-price contracts would discourage most reasonable contractors 
from bidding in these circumstances and would lead those contractors that did bid to 
increase their prices to cover the likely risks and problems of performance.) Thus, 
USAID procurements have generally been conducted based on the belief that cost- 
reimbursement contracts, under which contractors promise to give their "best efforts" to 
achieve the contract objectives in return for compensation, are more realistic and fair 
under these circumstances. Of course, even in a particular procurement where a cost- 
reimbursement contract is considered more appropriate than a fixed-price contract, it 
may sometimes be possible to increase the contractor's incentive for good performance 
by including the possibility of incentive awards. The incentive awards themselves, of 
course, should be based on objectively quantifiable performance standards whose 
achievement is within the control of the contractor. 

If USAlD wants to achieve measurable "results" through PBC, such a move would 
be faciiitated by simpler designs, calling for more straightforward and well-defined (some 
would say more "limited") results. It is more likely that the contractor's progress toward 
meeting such straightforward contract objectives could be measured and quantified and 
would be within the contractor's control, thus making PBC more appropriate, as 
discussed above.41 

E.g., procurements for institution strengthening or the provision to host governments 
of specialized advice, including legal and economic advice. 

E.g., reducing the annual population growth rate of a given country to 2%. 

E.g., contract to build a given number of fertility clinics on a fixed price basis per 
clinic, perhaps with additional price incentives based on the number of individuals 
served. 



The problems of using PBC in USAID procurements are increased to the extent 
that the Reengineering Proposal appears to be contemplating that contractors will play a 
significant role in designing projects. The language of the Reengineering Proposal 
quoted above suggests that USAID contractors would be asked to show how they would 
achieve LSAlD's desired outcome/results, including a description of the milestones they 
would hold themselves accountable for achieving. Having contractors set their own 
performance standards, especially under a broad and vague RFP, is questionable, for 
they would tend especially if any incentive award were at stake) to make the standards \ as easy to satisly" as the contractors believed they could get away with?3 

We would note that, apart from the salutary incentive effects of PBC on 
contractor performance, another way to encourage contractors to deliver good 
performance is to make past performance on other contracts a significant evaluation 
factor in the award of new contracts. The Office of Procurement, in consultation with 
GC, is currently working on systems to do this. This endeavor also raises difficult issues 
due to the inherent problems of objectively measuring performance by USAID 
contractors, but, in keeping with USG policy, USAID will attempt to devise a fair system 
that does take performance into account in awarding contracts -- one that does not 
create a mine field of protest possibilities. 

The Reengineering Proposal also includes one sentence suggesting that PBC 
principles might be applied to USAID pant-making: "Similarly, wherever possible 
USAID should structure grant programs so that performance objectives are clearly 
identified, as well as the means by which progress will be measured.'& We would 
simply note that too much specification by USAID of objectives could suggest that 
USAID was attempting to use an assistance instrument to pursue its own program, which 
the Federal Grant and Cooperative Agreement Act might call for a contract to achieve. 
(This statute was discussed at length in GC's memo to Senior Staff of January 14, 1994, 
which will not be repeated here.) In addition, under the requirements of OMB Circular 
A-110, it also would be difficult for USAID to withhold payment of grant monies to a 
grantee or cooperative agreement recipient which did not achieve USAID'S objectives. It 
thus appears to GC that perhaps the best way to motivate grantees and cooperative 
agreement recipients to achieve good results is through financial incentives, not on the 
particular assistance instrument at hand, but rather in respect of the prospect of future 

42 E.g., through either (1) quantifiable but low standards or (2) high-sounding but vague 
standards. 

C 

43 In addition, as noted above under the de-linearized procurement discussion, it should 
be noted that an RFP which is so vague and ambiguous that it precludes effective 
competition can be found to violate CICA, and can raise budgetary and planning 
issues. 

" Reengineering Proposal at 24. 



awards if good performance is achieved. 

IV. OTHER STATUTORY LIMITATIONS ON USES OF FUNDS 

There are two additional general categories of statutory provisions which apply to 
USAID programs -- provisions which affect the eligibility of countries for U.S. foreign 
assistance, and provisions which apply to the uses of assistance resources. 

In the country eligibility category, included are prohibitions (or in some cases 
limitations) on assistance to countries which are major drug producing or transit 
countries, communist countries, in default on U.S. loans or supporters of international 
terrorism, among several other provisions. (The country assistance statutory checklist 
normally prepared, annually for each country sets forth the complete list.) These 
statutory provisions affect the decision on whether assistance can be provided to a 
country at all, not the manner in which the assistance is obligated or used. Thus, they do 
not directly affect the operational issues discussed in Sections I1 and III above. 

There are numerous specific provisions on the use of assistance resources (also 
the subject of a statutory checklist which is prepared in connection with the design and 
obligation of individual projects and programs). Included in this category are provisions 
which define developmental objectives (e.g., agricultural and rural development) and 
emphases (e.g., the poor majority, women in development and appropriate technology). 
There are also specific limitations on the uses of USAID assistance funds (e.g., 
restrictions related to abortion, the export of U.S. jobs, U.S. procurement, cargo 
preference, to name several) and requirements relating to how USAID funds are 
accounted for (e.g., separate accounts for cash assistance and local currency generations). 
To the extent applicable to a particular project or activity, the relevant obligation 
document (grant or contract) includes explicit cIauses which carry out the requirements 
and restrictions. The statutory provisions in this category also do not bear directly on 
the aspects of the Reengineering Proposal discussed above. They will continue to apply 
to the use of assistance funds under the existing and proposed new operational systems. 



mr. 
deficiency or supplemmtll 

txpmxs to cvry out 

Wen executive rgmcia. 
'U"mmt and the District of 

(3) an orda rbquifcd by kw to k placed with an rgency; 

(4)  m or'der issued under r law rutborizing purchasa; without &a- 
tising- 

Ul when ~a.cssuy because of a public'dgmcy; 
(B) for perishable subsistence suppIies; ar 

(O within specif~c monetary limits; 

(5) r grant or subsidy payable- - 

CAI from appropriations made for payment of, or coam%utions 
to, mounts required to k paid in sp#Sc mounts fixed by law or 
under formulas prescribed by law; 

CB) under m agrotment r u t h o W  by law; or 

(0 under plsns approved consistent with and authorired by 
law; 

(6) r bbiility tbrt mry result from pending litigrtian; 

BEST AVAILABLE COPY 



n Accounts.4a) Whenrsa 
=essary for the purpcrsas d 

-- 
a 10 em& 10 per cenb" of the Fun& made avrikbla fer 
+on of this Act (except fun& made available punuant to 

d, IV d chapter 2 of part I or for Wion  23 of (he A m  Export 
: f l l  Act) at may be transtemd to, m d  consololidr(sd with, the 
pb grade available for any w* 5 &ion of W.8 Act, (exapt 

&e uveilable under chapter of part Il of thb Act) and 
n & wed for m y  d the purposer for which ouch funds nu bc 

m p t  that the total in the pmvisio~ for (he benefit of r%ch , d e r  ia made shall. not bc increased by more than 20 per 
sw of the a m w t  of hods &ade available for such pruvisioe 
b)*fi* T h e  aufiorit mntahed in thb &ion and in &iom 

61, and 614 8 dl not be vsed tc augment appropriatiom 1: 
available punuant &'om 636(gX1) and 637 or used other- , * fiance activities which nonndly would be finaacsd h m  

epriations for administrative ex nu*'?' 8" y16ts Any f u d S  which the Predi ent hrrs notiikd Congrrr pur 
wt ,t section 659 that he inten& to provide in military ayW 

c any country may be t r a n s f e d  to, end ccmlidated with. 
ocher hnds be has notified Congress pursuant tc such section 

ut be intends to provide to that country for development assit& 
rpa PUrpoeefi. 
k, 611.6fl Completion of Plans and Cost Estimates.-4a) No 

,mrnent or grant which consti tute an obligation of the United 
htea Government in ereesa d $500,000 6.7 under section 1501 of 
At 31, United Stater Code,'.' 1a.U be made for any sllsistaoa 
,u&orized under chapter I of part I, title 33 af chapter 2 of put S, 
zchapter 4 of Xi"#?* 

(1) if such agreement or grant mui~e6 rubaantive tshnld 
or fmancid planning, until enpeenng, €maneid, and othv 
plans n v  to cam, out such wismce, and a wasonably 
hrm estmate of the GO& to the United States Government of 
providing such assistance, have been mrnpleted; and 



- - 

(2) if such agreement or grant q u i r e s  legislative action 
! within the recipient country, unlesa edch legislative action 

may reasonabl be anticipated to be completed in time to J permit the o erly accomplishment of the purpcee of much 
eement or grant. 

(b)% ans required under s u b c t i o n  (a) of this section for any 
water or related land resource construction project or program 
shall include a corn utation of benefits and costs made insofar M 
practicable 'in accor f ance with the rinciples, standards, and proce 
dures established ursuant to e Water Resources Planning !f tR 
Act (42 U.S.C. 1 62, et seq.) or acts amendatory or supplementa- 
ry theretu 

(c) To the maximum extent practicable, all contracts for con- 
struction outside the United States made in connection with any 
agreement or grant subject to subsection (a) of this section shall be 
made on a competitive bask 

(dl Subsection (a) of this section shall not apply to any assistance 
furnished for the sole purpose of preparation of engineering, fman- 
cial, and other lam. d: (el O a l  In ad 'tion to any other requirements of this section, no 
assistance authorized under chapter 1 of part I, title II of chapter 2 
of part I, or chapter 4 of part 11 oa* ehall b~ furnished with r e s m  
to any capital assistance pro'& estimated to cod in excess of 
$1,000,000 until the head of the agency primarily responsible for 
administering rt I of the Act has received and taken into cowid- 
eration a cert' S" ication from the principal officer of such sgency the country in which the project is located as to the capa ility of 
the country (both financial and human resources) to effectively 
maintain and utilize the project taking into account among other 
things the maintenance and utilization of pro'ects in such country 
previously fmanced or assisted by the United d tates. 

See. 612.0a3 Use of Foreign Currencies.-4a) Except as otherwise 
provided in thin Act or other A&, foreign currencies received 
either (1) as a result of the furnishing of nonmilitary assistance 
under the Mutual Securit Act of 1956,- amended, or any Act rt 
pealed thereby and unob6gatd on the date prior to the effective 
date of thib Act, or (2) on or f i r  the e f k t i v e  date of this Act, M I 
result of the furnishing of nonmilitary assistance under the Mutual 
Security Act of 1954, as amended, or any Act repealed thereb or 
(3) aa a result of the furnishing of sr~btance under I, wkch 
are in excess of the amounts reserved under authonty of section 
10Xd) of the Mutual Educational and Cultural Exchan e Act of f 1961 or any other Act relating to educational and cu t u r d  u- 

changes, may be mld by t 
of the United States Gow 
outaide the United Sta*, 
reimbursement shall be dc 
Treasury. Foreign cumenc 
amounts so reserved and 
Government in payment 
States, as such requireme1 
by the President, mhall be 
part I in such amounts a 
ap ropriation Acb. 

&I 0a4 Any Ad of Cong 
p t o g r m  under t h b  or sr 
abroad is hereby autboriu 
Statesowned excess foreig 
ations authorized b law. 
ms h uud in t x b  ~ u b  

cies" means foreip cum 
United States whch me, i 
tip country concerned, r 
Government and are dete 
the normal requiremenb 
United States for such cur 
from use under this a u k  
the foreign count concer 

The President xa l1  tak 
the maximum extent poss 
cies are utilized in lieu of 
suant to this Act shall not 
United States~wned for4 
poses unless the administ 
tifies as to the reason for f 

(c)@aT in  addition to fi 
currencies, as defined in : 
friendly foreign governa 
States organizations to a 
grams in countries whid 
gram shall be assisted unl 
that in the administratior 
reasonable precautions t 
famil planning assistano 
 ice^. h e  ex- foreign c 
section aha11 not, in any t 

gregatc of dl excess fore& 
the term "voluntary f d  
liF-ited to, demographic 

w*~uber . (b~  m u  M by re. sc 
tp rrdsignakd by .rc. SOlW d the 
r. 1WtI d Public L r  CBO ftbt ha 
OTPubk Law 1801. 

**' Thc fid wnttna drhb 
w u roll-: ' ~ q c  ~aihntm 
YZtrff, u paragraph ible. VnrLcd ru SUta-ownr a d d 4  by 

Su&. {cl WAI added by .r SO 



vi denied % SXX 
' L E d 3  761. 
I not rwvd mum 
an action by m 

rlleging &at am 
awarded to urotb- 
n C o m ,  k. v. 
89,104 CtCL 299. 

t provisions, while 
remedies, do nat 

of a d o n  for dam- 
mccewful bidder 
dder. Nonilland 
UPY Center Corp., 
9- z9. 

lich sou& to re- - from United 
-*rig h i  M . i n  
11 of Commerer 
3d upriciowly in 
bid for rurons 
r ib  of its p r o p  
dege facts horn 
d specific intent 
failed to contra 
avits that unctl- 
aris, w u  not en- 
reparation C~SU. 
ing, Iac v. US, 
X I .  367. 

could recover 
=ring technical 
established chat 
lrily md upri- 
tracr to mother. 
m profits since 
5 d u  would have 
u m e  into exist. 
lc v. US., 1970, 
773. 

CL 4 PROCUREMENT PROCEDUREs 41 g 2 S ~  

253~. Encouragement of new competjtion 

In this section, "qualification requirementw means a requirement 
for testing or other quality assurance demonstration that must k 
comp1etcd by an offeror before award of a contract. 

@) Agency head; tunctlonq prlor to enforcement of quanfkatfon nquk.- 
m n t  

Except as provided& rubration (c) of this the b u d  of 
the agency shall, before enforcing any qualification requirement- 

(1) prepare a wririn ju2tification stating the necessity for 
establishing the qualification requirement and specify why the 
qualification requirement must be demonstrated before con- 
tract award; 

(2) specify in writing and make available to a potential offer- 
or upon request dl require-hich a prospective offeror, 
or its product, must satisfy in order to k a m e  qualified, such 
requirements to be limited to those I ~ a s s t r i r & g  to meet the 
purposes necessitating the establishment of the qualification 
requirement: 

(3) specify an estimate of the costs of testing and evaluation 
. likely to be incurred by a potential offeror in order to become 

qualifitd; 
- (4) e n w e  that a potential offeror is provided, upon request, 

a prompt c ? . p ~ u & y  to d e m ~ a t c a t  its own expense (except 
as provided in subsection (d) of this section) igab i l iwo meet 
tbe standards specified for qualification using qualified person- 
nel and facilities of tbe agency concerned or of another agency 
obtained through interagency agreement, or under contract, or 
other methods approved by the agency (including use of .g 
proved testing and evaluation semces not provided under con- 
tract to the agency); 

(5) if testing and evaluation =Aces are provided under 
contract to the agency for the pwposes of clause (4), provide to 
the extent possible that such semces be provided by a contrac- 
tor who is not expected to benefit from an absence of addition- 
al qualified sources and wbo shall be required in such contmct 
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to adhere to any restriction on technic& data asserted by the 
potential offeror seeking quaiification; and . . . .  

(6) emwe that a potential offeror seeking qualification L 
promptly informed as to whether qualification is attained and, 
in the event qualification is not attained, is promptly furnished 
specific information why qualification was not attained 

(c) ApplicaMtity; waiver authority; referral of offem 

(1) Subsection (b) of this section does not apply with respect to a 
qualification requirement estabIished by statute prior to October 30, 
1984. 

(2) Except as provided in paragraph (3), if it is unreasonable to 
specify the standards for qualification which a prospective offeror 
or its product must satisfy, a determination to that effect shall be 
submitted to the advwate for competition of the procuring activity 
responsible for the purchase of the item subject to the qualification 
requirement. After considering any comments of the advocate for 
competition reviewing such determination, the head of the procur- 
ing activity may waive the requirements of paragraphs (2) through 
(5) of subsection (b) of this section for up to two years with respect 
to the item subject to the qualification requirement. 

(3) The waiver authority wntained in paragraph (2) shall not 
apply with respect to any qualified products list. 

(4) A potential offeror may not be denied the opportunity to 
kbmi t  and have considered an offer for a contract solely because 

, the potential offeror has not been identified as meeting a qualifica- 
tion requirement, if the potential offeror can demonstrate to the 

' satisfaction of the contracting officer that the potential offeror or 
( its product meets the standards established for qualification or can 
meet such standards before the date specified for award of the 
contract. 

(5) Nothing contained in this subsection requires the referral of 
an offer to the Small Business Administration pursuant to section 
637(b)(7) of Title 15 if the basis for the referral is a challenge by the 
offeror to either the validity of the qualification requirement or the 
offeror's compliance with such requirement. 

(6) The head of an agency need not delay a proposed procure- 
ment in order to comply with subsection (b) of this section or in 
order to provide a potential offeror with an opportunity to demon- 
strate its ability to meet the standards specified for qualification. 
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(1) If the number d qualified sowes or qualified products 
available to compete actively for an anticipated h ture  rcquircment 
is fewer t h a n w o  actud manufacturers or the products of two 
wmal manufactwers, respectively, tbe bead of the agency con- 
cerned shall-- 

. . 

(A) pen'odically'puMlsb notice in tbe Commerce Business 
Daily soliciting additional w c e s  or products to seek qualifica- 
tion, wrkss tbe contracting officer determines that such pub& 
cation would compromise national security; and 
(B) bear the cost: of conducting the specified testing and 

evaluation (excluding the costs aswciated with producing the 
item or establishing the production, quality control, or otbu 
system to Ize tested and evaluated) for a small business concern 
or a product manufactured by a small business concern which 
has met the standards specified for qualification and which 
could reasonably be urpectcd to compete for a contract for that 
requirement, but such costs may be borne only if the head of 
the agency determines that such additional qualified sources or 
products are likely to result in cost savings from increased 
competition for future requirements suHicient to offset (within 
a reasonable period of time considering the duration and dollar 
value of anticipated future requirements) the costs incurred by 
the agency, 

(2) The head of an agency shall require a prospective contractor 
requesting tbe United States to bear testing and evaluation costs 
under paragraph (I)@) to certify as to its status as a small busin- 
concern under &'on 632 of Title 15. 

(a) Examination; need for qwItflcatlon requlremont 

Within seven ears after the establishment of a qualification 
requirement, 7 2  e nbtd for such qualification requirement shall be 
examined and the standards of such rcquirement revalidated in 
accordance with the requirements of subsectl'on (b) of this section. 
The p r d i n g  sentence docs not apply in the case of a qualification 
requirement for which a waiver is in effect under subsection (cX2) 
of this section. 

(I) Enforcornen! determfnrtlon by agency hnd 

Except ia an emergency as determined by the bead of the agency, 
whenever tbe bead of the agenq. determines not to enforce a 
qualification requirement for a solicitation, tbe agency may not 
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tbereaher enforce tbat qualification rqyircment unless the ogeacg 
compties with the requirements of subsection (b) of this section 
(June 30, 1949, c 288, Tide III, 8 30X, formerly 5 303D, as added Od. 30, 
1984, PubL 98-577, Title II, 5 202(a), 98 Stat. 3069, and renumbered 
9 W X ,  Nw. 8, 1985, PubL 99-145, Title Xm, 5 lMQ(c)(4)(A), 99 Su 
742.) 

RlSTORICAL AND STATUTORY NOTES 
Beddon Not# unl L 4 h c l v c  Reportr 

1984 Ad. Sectjon 4 of S. 2489 du, 
exribes proctdura wbjch must be f d  *kd by a Feded age- M o r e  it may 

establish m y  prequalWcrtion r e q h  
mcnt witb which r prospective con-- 
&Pr '=y' ly M o r e  his ofkr will 
men be cons) ered by tbe agency for 8 
wntrad award. Threc basic require- 
ments u e  p r d b e d .  
F i  tbe cncy muz( examine tbe 

.'Led for -%isb Q p q u a ~ r -  
\tion requirement 'vcn its d v v v  im- 
'p.ct o. free 6% opm sompt i t ioa  
Having established that r need for A pre- : qualification requirement exists, tbe 
agency must prepare 8 wrinen justifia- 

"tion which orplains t h t  d 
Second, the agency must specify tbe 

standards which r ptorpeftive contmc- Lr . or its produa, must vtisfy in order 
to becow quaJified. In developing 
tbese d i d i o n  stvduds, S 2489 di- & .pensy to h h  tbcm t0 tbou 
a u n t i d  to 'meet tbe p n d -  
~tiq the o ~ b l i s h m e n t r  the prequili- 
fiation requirement". Tbe Committee 
made this modification to M i o n  4 to 
make clew tbe nexus bctwwn rbe lua- 
darb to be met md tbe agency's justifi- 
a t ion  for the prequrlifiution rc@m 
m a t  

Third, tbe executive agency imposing I(& prqua~ifiat ion requirement must 
romptly rovide r pmspaFtive con-- L da & to dem-w 

its ability to meet the dandards tbe 
cy has specificdfor qualification.... 

In addition to pre~cn'bing procedures 
relating to tbc establjshmen~ d ocw pre- 

P ificrtion requirements or the en- 
orcement d existing on= d n  4 d 

S. 2489 dsa requires md executive a g a ~ -  
cy responsible for tbe procurement d 
supplies or xrvicez covered by r p r q w  
mcation requirement to take rffirmr- 
tive steps to e m  c new c~mpct i tor~  
and Pyricularly 3 business corn@- 
tors to seek prequalificition. If the 
a u m k  of currently prequtlifid 
murccs is below h e  spbcified thmhold, 
tbe agency is required to take two types 
of actions to encourage new rouroes to 
seek prequaliiution 
Fi, the agency is required to period- ' 

c a ~ y  place aoticcs in tbe ~ommmrj  
Busincrt hih soliciting additional con- 
tractors to -seek prc&a1ificrtion for/ 
themselver or rbeu ~roducts. Thm& 
&ere notices, new' compaitors dl 
know that a sheltered mka with few 
competitors exists and may be ripe hr 
rbcir competition 

~scond:tbe agency is rsquired to bar 
Ih cost of conducting the testing .ad 
evaluation ncassaq to demonstmk tht 
a prospeaive contractor, w itc product - 
war the preqwlifiution dradudc 
cpecified by the age , only if tbe pro 
-ve owtractor 3 is 8 h u ~  
aess ooncum which can w m b b  be 
arpeaed to compete for future proam- 
men% (b) attains p r q d i f i a t i o n  by 
fullillinp the yen+ 
dnrds to tbe satsfamon o yd- tbe cogninnt 
agency; and (3) is able to attain prrqru- 
lification while tbe number d pnqruli- 

-By p!&ing r dahrtocy &&ation on 
th agency to f i o r d  a prospective we 
W r  tbe opportunfty to- become pm 
qualified, tbe Committee sacks to d e  
cku that tbe testing and evaluation 
fundon  for the plrpose of prqudify- 
fnp prospective controclorr or tbeir 
poducrr should not k consirrcntly w- 
a r d e d  8 low priority in the competition 
for (be agency rerowus. 
Consistent with tbe demands d tbc gri- 
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9.106-3 Inferageacy prenward surve* 
(a) When thc m w n g  o E i i  ard the swcying KXM- 

tym in diFTemlagencies,Lhep-ocedunsoTthissec~ 
9.106 and Subpan 421 shall k fol1owed dong with tbc 
regdaticns of the agency in whkh dK sweying activity ir 
located, excegt W reasooabk &a1 requests by the am- 
oacting office shall be ammmdalcd 

(b) For cooerrts a conmi modifdm expect& to 
exceed S100,W, fJx surveyink activity shall furnish witb 
its report a list of a 1  persons, cksses d persons, and to the 
marimurn extent pixticable, the names of at] individuals 
within the class, who have keea provided eccess to the p 
pietary of solrtce selection informalion (sce 3.104-S(d)) at 
or by the susveying activity. 

9.106-9 Re- 
(a) Tht weying  activity shall compktc the applicable 

parts of SF 1403, Preaward Survey of Prospective 
Contractor (General); SF 1404, Preaward Survey of 
Prospt ive Contractor-Technical; SF 1405, Reaward 
S w e y  of Prospective Contractor-Production; SF 1406, 
Preaward Survey of Prospective Contractor-QuaIity 
Assurance; SF 1407, Preaward Survey of Prospective 
Contra~or-FinanciaJ Capability; and SF 1408, Pnaward 
S w e y  of Prospective Conwtar-Accounting System; 
and p v i d e  a &vc discussion suffiient to support both 
the cvatuation ratings and the ncommendations. 

(b) When the contractor smcycd is a small business that 
has rwleived preferential lreatment on an ongoing maact 
under Section 8(a) of the Small Business Act (IS U.S.C. 
637) a has reaived a Czrtifiw of Competency during the 
last 12 months, the surveying activity shall consult h e  
rppropriatc Small Business Adminislration field ofIict 
before making an f lmat ive  mmmendation regarding 
the conrmclor's responsibility a nonresponsibility. 

(c) Whm a pnaward swey discloses previous unsatis- 
faclary peflmance. Lhe surveying activity shall specify the 
extent to which the prospective contractor plans, a has 
taken. m t i v e  w.ion. k k  of evidence tha~ past failr~e 
to metl conaaUual requirements was Lhe pfospcd~e W- 
tza3m's fill cbcs not necessariry indicate satisfstcxy pa- 
fonnance. Tbc nanative shall regcrr any p i s ~ e n t  parlm 
of need for d y  and burdenme Government assistance 
(e.g., engineering, inspection, or rtsting) provided in the 
Government's inttrtst but not contractually n q u M  

(d) When the surveying activity possesses information 
thal suppons a recommendation of complete award without 

consist solely of Ihc Prcaward Survey of Prospective 
Cumctar (Gmed), SF 1403. Sectionr lIJ and N d this 
lam shall k mplered and Mod 21 shaU be checLd ro 
show that Olt npxl is a sbort-form preawad q x r L  

9.107 Sump d btiad and other s e v t d y  brtodkapped 
wwksbogr 
(a) Tbe Committct for Purchase from the Blind rad 

Otha Senrcly HaMsqqd (Cand~tbc), 8s by 
41 U.S.C. 46-48~. determines wM suppljts and savicer 
Federalagenciesannquirtdtopirrchastfromwarkshops 
fa the blind Md other severely handicapped (scc Subpart 
8.7). 'Ihc Commitlee is requhd to find a wcrWIop cagabk 
of producing thc supplies a providing the senices bcfm 
the workshop can be designated as a mandatory some 
under (he Commitlee's program. The Committte may 
request a contrtrting 0 E f 1  to assist in asscsdng the cap- 
bili ties of a wakshcrp. 

(b) The contracting office, upon request from the 
Cornminee, shaU requtd a capability srwey from thc rctiv- 
ity nspnsii for performing p w a r d  surveys, a notify 
the Committee that the wokshop is capable, with suppat- 
ing rationale, and that the m y  is waived. IIE crrpability 
s w e y  will focus on the technkal and productior, arrpabili- 
ties and applicabk pmward survey dements so fin& spc 
cific supplies or services being considered f a  sdditioa to 
the h u r e m e n t  L i s ~  

(c) The contracting ofice shall use the Standard Fam 
1403 to request a capability survey of blind and aha 
scvenly handicapped aganpeaizations. 

(d) The contracting office shall furnish a copy of tbc 
completd survey, or notice that the workshop is capable 
and the survey is waived, to the Executive Director, 
Commiaee for Purchase bin  rht Blind and Ocher S e d y  
Handicapped. 

SUBPART 9.2-QUALIFICATIONS 
REQUREMENTS 

92-00 Scope d subpart. 
This sub- impbents 10 U.S.C. 2319 and 4 1 U.S.C. 

253c and prescribes policies and prcxedures rrgarding 
qualirim W ~ ~ M U  and the s~quibtim drat n rub- 
jb4 to such rquiremeatr 

9201 Defhitions. 
 procuring activity,' as used in this part or subpart, 

means a component dm exbcdve agency-having r si*! 
cant acquisition function and designatad as such by the head 
of the a&cy. Udess agency regulations specify otherri# 
the term "procuring activityw shall be synonymous witb 
u ~ t r x t i n g  xtivityw as defined in Subpt2.1. 

"Qualification requirement" means r Government 
rcquircment for testing or cxha quality assurance dunah- 



9.202 pdicl. 
(8x1) The bead d & agency a designee shall, bcfae 

tsrablishing a quaLifjcation ~~t pregan 8 Miam 
jlstir- 

(i) Stating the d t y  for establishing the q d S -  
cation nqlriremtnt and s p e c i f '  why the qualitica- 
tion requirement must bt demonsfratcd Won can- 
a t  award; 

@) Estimating thc likely casts for &g and Nil- 
d o n  which will be i n c d  by the potential offcror 
r o b e c o m e q ~ i m d  

(iii) Specirying alJ requirements thal r pcrlentirt 
offeror (or its product) must satisfy in order to 
besome g u a l i f ~  Only those requirements which re 
the kast nstrictive to mect the p w p s  necessitating 
the establishment of the qudification requirema 
shallbespccified 
(2) U p  nqm to the meacting activity, pauid 

& e m  M k provided- 
(i) AIl requirements that they or their products 

must dsfy lo bcamc qualifkd; and 
(ii) At their expense (but see 9.204(8)(2) with 

regard to small businesses), 8 prompt oppor- 
tunity to demonstrate Lheir abilities to meet the 
standards specified for qualification using qualified 
pemnncl and facilities of the agency concune& a 
of another agency obtained lhrough inter- 
agency agreemenu a wder contract, a orha meth- 
ods approved by the agency (including use of 
apptoved testing and evaluation senices not povidad 
undet con- to the agency). 
(3) 11 ~e -m in (as)(iiii above rue provided by 

mmt, dsc meacton sekctbd to provide lesting md 
evaluation saviw shatl be- 

(i)Thosethatan:nolexpeclicdtobenefitfhIa 
abstnce of additional q W k d  ud - 

(ii) Required by their conbacts to adbat to my 
restricb'orr on whnica) data rr;serted by the poturtirl 
offem scelcing gualifitim. 
(4) A potmtial Met(x setking quaIiTmtim shan bt 

promptly inbmed as to whethtr qualifiition is mabed 
and, in the event it is not, promplly furnished specific 

- 

m n s  why q W i m  was not aaaincd 

0) WheP justified under Ihe c* a- 
rrivlry rrrpcnsibk for estaMishin= require= 
ment shall submit to the competition advocate for rbe 
procllringaCri*responniefof~hasingIbtiJcm~ 
jea b UK qualifii'm requirement, r dekrminatim tk k 
b wmmnabk to specify the standards fur q u a l i f j  

. which r prospective o f f m  (or its pduct} must =tidy. 
ARer o o n s ~ g  any canmeats of the compclition rdm 
ca& tevicwing the d d n a l i o n ,  the head of Ue pocrrinO 
d v i t y  may waive the nqairuatnts of 9.202(r)(lK!i) 
dvough (4) h v e  f a  up to 2 years with rcspcct to the itQl 
subject to the qualification requirement A capy d tbe 
wainrshanbcfumishad~theheadof~yencycrlotha 
oflicial responsibk for actions wda 920L(aX1). Tbt wriv- 
a aurhority provided in this @graph does noc ~pp ly  with 
respect to qualificarioD quitemmu corrlaincd in r QPL, 
QML QBL. 

(c) I fa  paurtial offem can chomme ~ri the sahb 
tion of the conkxhg officer that the potential @eroc (a 
hs pmhct) m e c ~  the standards established for q d i f i  
a can me& them before rhe dare specifid fix award d r k  
ptract ,  a po~ential dm may not be denied tbe oppahl- 
njcy to submit and have -. ~ a n a c f c t f a r c o a t n a  
soMy becaw thc polenti4 offaor- 

(I) Is nd oa a QK, QML, a QBL maintained by the 
Department of Defense (DOD) or the National 
Aercma~~tics and S p  A d d i s m i a n  (NASA); a 

(2) Has not ken identifkd as meeting a quaIifiePtion 
reqhment established afra Octokr 19,1984, by DOD 
a NASA; a 

(3)Hasnotbm identifiudngrquaIificstion 
requirement estaMished by r civilian agency (mt indud- 
mg NUA). 
(QThc~uresinSubpart19.6funferringmattnr 

& the SrnaXl Business AdminkIration an not mandatn)r an 
tbe oontracting o f f w  when the basis f a  r referral would 
bvdn a dralhge by rhe oI3m lo eitha the validity d 
lhe quafification quinmcnt  w UJC offeror's m p b n c c  
with such rquirunent 

(e) The contracting oficu need Dot delay 8 propused 
award in order to provide a potential M m  with an q q x ~  
tunity to dernonstiae iu ability to mea Ihe standards spa5 
tied for qualification. In addition, wbea approved by tbe 
bead of an agency or dtsignec, r prwwunenl actd not be 
delayed in adcr to comply with 92448). 

( f )  Wihin 7 years following enforcemtnt of r QPL, 
QML, cx QBL by DOD a NASA, or wirhin 7 yean rita 
any qudifi im nquirunent was uiginany established by 

civilian agency other than NASA, the qualification . 
muiremenl shall be examined and revalidated in ac#x- . 

dance wirh the requirements of 9.2M(r). For DOD and 
NASA, qualifidon quirunents ohx than QK'r QML's 
and QBL's shaU k examined and revalidated within 7 years 
JLer eslablishment of Ihc req- under 9 W a ) .  k r y  
periods for which r waiver unda 9.m) is in effect rhll 
be ucluded in computing Ihc 7 yean wilhin which review 
and nvaljdation must OCM. 
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9303 . . FEDERAL ACQUISITION REGULATION &R) - 
3.2.03 Q W ~  Q M L * ~  -ti Q B L ' ~  

(a) Qualif- and Listing in r QH, QML, a QBL & 
the gmces by which p d u c t s  arc obrainad Dwn man& 
bws or dis~n'bvtors, examined ad ksld f a  awnplianr 
with s p e c i f d m  quirwnenu, q~manufachuers u  pole^- 
tiaI offeron, are povided an opportunity to demonstrate 
their abirities to meet the srandards specified f a  q d b  
tion. 'Ihe names d d d  prcduas, menukauur. a 
potential o f f m  w :ncIuded on fists evidencing their rt, 
3u.s. Generally, qd l - i t i on  is #med in ldvanct ud 
independently of any specific scquisition action. After 
qualification, the products, manufacturers, or potential 
o f T m  are included in a FederaI a Mirimy QPL, QML, 
a QBL (Sec 9202(a)(2) with regard to any produd, u m -  
ufxtunr, a p x t i a l  o R m  not y a  included on an sppli- 
cable list) 

@) Specifications requiring r qualified p d u c t  arc 
included in the following publicatbas 

(1) GSA Index of Mwal Specifdons, SLandards 
ud Commial  Item Descn'pWons, FPMR 101-29.1. 

(2) Depamnea of Defense Index of Specifications 
andstandards. 
(c) Instructions concerning qualifdon procsdurcs tre 

included in the fdIowing publications 
(1) Federal Standarditation H a n u  FPMR 101- 

29, C h a p  TV. . 
(2) Defense Smdwdization Manual 4120.3-M, 

Chapta IV, as amended by Military S c w b d s  961 md 
962. 
(d) The publications listed in paragraphs (b) and 

(c) above arc sold 0 the public by the Superintendent of 
Documents, U.S. Govanmen1 Printing OR=, Washington, 
DC 20402. Civil agencies may &fain the publications fn>m 
the General Services Administration, Specifications 
Section W I S ) ,  Washington, DC 20407. Defense agcn- 
cies may obtain the publications from the Naval 
Publications and Forms Cenler, 5801 Tabor Avenue, 
Philadelphia, PA 19120. 

9.204 Responsfbilitier lor tstablisbmtnt of 8 
qual~cation requirement. 
The responsibilities of agency activities chat establish 

qualilication rquitemenrs include the following: 
(a) Arranging publicity for the qualification require- 

ments. If active conpetition on anticipared fuhrn qualifrcr- 
lioa nquinmenu is likdy to be fewer than two manufac- 
turers or the products of two manufacturers, the sctivity - 
responsible for estabIishment of the qual5carion require- 
ments shall- 

(I) Periodically publish notice in the Commerce 
Business Daily soliciting additional sources or products 
to sxk qualification unkss the conimcting ofiicer dup- 
mines that such publication would compromise tbe 
M t i d  SULuity. 

(2) &ar the cost of mducting the specified testing 
and evalm'on (excluding the a m  miam! wilh pro- ( ducing the ilem or establishing be production, quality 
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mlrd,aoOw y ~ l e m t o b e ~ a n d c v a J u a l a d ) t a r  
small business clxrcern a a p.oduct m a n u f a c ~  by r 
mall  business concern which has met the standards - 
tipxilied for qualificah'on and whjch could resonably Joe bupec tedtocomp%cforaconmfaWreq'  
o m r ~ o w c v t r . s ~ c o s t s m a ~ ~ ~ o n ~ ~ i f i l i r '  . 
&-tumid ia sxmlana with agency prcxxdurts milt 
such additional qualified sources a p.odwts ac likely 
to nwlt in oosr savings from h w e d  competition f a  
future rquitements sufficient LO unoRize tbe costs 
incumd by the agency within r nasonable period of 
time, considering the dursltion and doh  d u e  ofmtici- 
pawl future requirements. A prospective contractor 
r t ~ m ' n g  the United Stabs to bear Lesting llnd enlna- 
tion~mllstcertifyastoiustatusasasmaIlbusincs 
concern under Section 3 of the Small Business Act in 
lordertonccive fderconsiderptiar. 
(b) QuaTifying prcdw thal meet speci6cation r q a b  

menu. 
(c) Listing manufacturers and suppliers whose prod- 

m qualified in accordance with agency poocdrau 
(d) Furnishing QPL's, QML's, or QBL's a the qdBa- 

tion quirements themselves to prospective &etcxr and 
the public u p  quest  (see 92M(aX2Xi) above). 

(e) Clarifying, as necessary, qualification quinmcrrth 
(f) In appmpriatc cases, when reqwsled by the am-- 

ing oficcr, providing concurrence in r decision not to 

- (b) Advising persons furnished my l i i  of producy .. 
manufslcturcrs a o B e m  meeting r qualifrntion require- 
ment and suppliers whose products rrc on any such list 
that-- 

(1) Thc list docs nat constimtic endawntat of tbe 
product, manufacturer, or other source by the 
Govunmcnt; 

(2) Tbcproductscxmmes listed have bca quaWkd 
under the besf applicable specifidon; 

(3) 7?x fist may be amended wilhwt notia; 
(4) The listing of r product or source docs na referpe 

thc supplier fTom compliance with the p%cation; 
(S) Ust of the Lin for advertising or publicity is pr- 

mittcd. However, it must KW be stared a impk! that r 
particular product or source is the only product or 
swne of that type qualifd a that the Govanmat in 
any way mommends a endorses the producu a tbc 
sourceslisud. 
(i) Reexamining r qualified product or m a n u f a c ~  

wbai- 
(1) n t e  manufacturer has rno&i£M its p&uft, or 

changed the marerid or the p ~ s i n g  sufficiently ro 
that the validity of previous qualification is quwtiim- 
&It; 

. (2) 7% requirements in the specification have b e a  
amended or revised suficiently to a f k i  the character of 



) S S  Oppwlunitj tor q n n l i r i k  Won a d  
(8) M *( :y d % d h  i q ~ l c ~ f h  

mcnt is oecetrory, Lbc rgeocy scdvity responsibk far 
tslabIishing &c re~uitemurr dull urge cnandactmtn ad 
other polentid sources to demonsmtc their ability to 
rnw the Uandards specifid f a  quaMcatiocr d, when 
possible, give sufkienl lime Lo m g e  for qual.SKItiQa 
before award. Tbe respnsibk agency activity rhl l ,  
before cabkhiq  any qualikalion rquinmurt, f& 
d c c  to the U.S. Department of Comrlmx, of 
F ~ l d  Op-dam,  P.O. Box 5999, Chicago, Illbob 60680, 
for syoopsis in Lhe Commerce B u s h a  Daily. 'lbt wtk 
shall include-- - 

(1) Inwlt to establish r qualification requirement; 
(2) The speciCdm number and name d the @r#; 
(3) The namc and sddrcss d the activity to which r 

request f a  the idmmaiSoa and m i t y  described 
in 9.202(a)(2) should k submiW; 

(4) Tbe anticipated date that Ihe agency uiIl begin 
awarding contracts subject u, the qualification q u i r e -  

*. -& 
(5) A pncautionary mice  that when r prodm is 

submitred f a  qwNicatioa testing, the applicant mug 
fumhh any ~pecific inf&on that may be requested 
d be manufactmu berm resting will begin; md 
(6) 'ibc approximate time period following rub- 

missiolr of r product for qualificatiort tcstiag wirhin 
which the applicant d l  k notified whether lhe product 
passed a failed h e  qualificatiaa wring (see 920YliX4)). 

(b) ?he activity responsiik fcx establishing a q m i -  
cadon rquirtment shall keep any list maintained of those 
already qualified open f a  inclusion d s d d i ~ i d  pod- 
ucu, manufiitturers, or olher potential sources, iacludiag 
eligible products from designated counvies under tbe 
terms of b e  Inremationat Agreement on Government 
m u r r m e n t  (see Subput 25.4). 

9.206 AcquIsitIonr subject to quaIificrtiom 
requfrtmentr. 

9206-1 GtoetlL 
(1) &-a may rrof arm my QPL, QML, a QBL 

without first complying with the requirements of 
9.202(r). However, qualification requirements them- 
selves, wb&m u nol previously unbodied in a in 8 QK, 
QML, or QBL, may be enforced without regud to 

-. 9.202(1) if they an in c i i k  of Ihe following c a t c g a k  
(I) Any qualification requirement established by 

statute prim LO Octokr 30,1984. fa civilian agenciet 
(not including NASA); a 

(2) Any quaIification requirement established by . . 
statute or sdministrarin action prim to October 19, . 
1984, f a  DOD a NASA QuaMcation requirements 
csrabtisbed after the above dales must comply with 
92024r) ro be CntQCUMt. 
@) Elrccpl w b m  tbc a p c y  bcsd a designee dem- 

mines thU an mcrgency exists, wbcnevcr ur agency 
clccts, whethu before or dm award, m t  to a r f m  8 
qualification requirement which it established, tbe 
requirement may wc h e a f t e r  bt enforred unku tbe 
age~cy cornplies with 9 w a ) .  

(c) If r qualification requbmtol p p p h ,  tk con-- 
ing fltcu naed considu only lhosc offers identified rr 
meeting lZIc rquiremml or included on [be applicabk 
QPL, QML, a QBL, Pntess m offuw can satisfaclorily 
ckmmtt 10 rhe contracting oflicet lhat it a iu product 
a irs s b n e a c r a r  or its poduct can matt tbe srandatdr 
estabWed f a  qualification Won the date sjeciiiad f a  
award. 

(d) If a product subject to r qualilication ,nroquirtmeM 
is ro k q u i d  as r component of an end iw, the con- 
Incling officer must ensure that all such components ud 
tbcir qualification requinments an properly idenWkd in 
Lhe solicilatioa since the product a swct must mea the 
dtandards specified f a  qualification klan award. 

(e) In acquisitions subject to qualification q u i r e -  
meats, tbe contracting oflicer shdl take the following 
Iteps: 

(1) Use ptesoricitation notices in rpproprbtc crsu 
to advise potenlid supptien before issuing mliciu- 
tions involving qualification requirements. Tbe 
notices shall idea@ tbe speciftcatioa wnlaining the 
qualification rquirement uld estabIish m flowable 
lime period, consistent with &Iiver)l nquirernenu. for 
prospective offerws lo demortseaic tbeir abilities Lo 
meel the standards specified for qwIificatioa. Ibe 
norice shall be publicized in accocdance with 5204. 
Whctber or not r presoIicitatioa notice is used, tbe - 
general synopsizing rquirementr of Subpart 5.2 
rppt~. 

(2) Distriiute ~Iicitations to prospective coatne-' 
tors wbether or not they have k e n  identified 8s 
&g applicabIe qualification rtquirrmen~ 

(3) When appropriate, request in wcordance with 
agency e r u t s  th;u 8 q u a l i r ~ h  requirrmeot Da 
be e n f d  in a particular acquisition and, if gmntd, 
m spccify in rbe solicitao'on (see 9206l(b)). 

(4) Forward requests from potential supplies f a  
informah oa a qualification rquinment to the rgea- 
cy activity responsible for eslablishing tbe require- 
menf 

(5) Mow the maTimurn time, consistent with &Uv- 
ay requirements, ktwm issuing tbc solicitao'w rad 
(he contract award. As a minimum, coatmc ting officers 

. VAC 90-4) 9-7 r.  
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9.206-3 CmpcdtkL 
(a) Presolicirorion. U r qualification requinment 

applies lo m scquisitioq tbe coblrecting officer SW 
scview the applicabk QPL, QML, a QBL a olha identi-' 
f i c s t i o n o f ~ s o u r c c s w h i c b h a v t r n e t t h c r e q u i n m e ~  
berm issuing a d k i l a t j c m  to asmfah whether the arm- 
ber of SouTceS is ldcQuate for competitioa. 

(See 9.204(a) f a  duties of the agency activity respaa- 
tibk for estabfishment of the qualification rcqhent )  
If the numba of sources is inadequate, tbe contracting 
f i c a  shall request tbe agency activity which rstablisbsd 
tRe Iquinment * 

(1) Indicate the anticipated Us& on wbich my 
sources prestntly undergoing evaluation will have 
demonsuated their rbilities to mett the qualification 
nquirunurt w K, the thelicitMicm could be nxhcd- ' 
ded to flow ts many a d d i t i d  sauces as possible to 
qualify; a 

(2) Indicate wberha r means orhet than the qualifi- 
d o n  requirement is feasible for testing or &moa- 
soacing quality asuRnce. 
@) Postsoticitatio~. 'Ibe contrachg oflicer shall sub 

mit to Ihe agemy activity which established the qualifi- 
cMim requirement tbe names and addresses d concuns 
which requested copiej of the solicitation but an pot 

included on the applicable QPL, QML, or QBL or identi- 
fied as meeting the qualifmu'on tequircment Tbe rtivi- 
ty will then assist bterested concerns in meeting tbe 
standards specif& f a  qualifatioa (sce 9.maX2) ud 
(4)). 

9.201 Changcs tm status regarding qualificatiom 
rcquirementr. 
(a) 7% contracting o R i i  shall pomptly repoR lo tbe * 

agency activity which established the qualification 
nquiremuu my conditions which may muit removal a 
aniss'on h m  r QPL, QML, a QBL a f l e d  whetha r 
~ourcc should coafiriinw to& othenvix idtntifikd u mat- 
h g  the requirement 7 k s c  conditions exist when-- 

(I)  Products a senices an submiad for inspecticm - 
or accepunce that do not meel the qualificalion 
. q h w  

(2) Frcducts or senices wcre previously rrjected 
and thc We% were hot ~ ( ~ r r ~ l t d  w k a  submitted for 
hpection m bcccgtance; 

0) A supplier fails to rtqw reevaluation follow- 

ing change of location a ownership of tk plant wb& 
the @uct wbich ma the qualificatioa tbpui- 
was mrnufrct~red (see the clause rt 52.209-1, 
Qudifdon Rquinmeatr); 

(4) A manufacturer of r pradoct whkb ma tbe 
qualification requinnmt has discontinued murofr- 

- Que of the producs 
(5) A source requests ~ m o v d  fi&a r QPL, Q& 

a QBL; 
(6) A canditioa of meeting the qualirrcat,*oa qu i re  -. 

m a r  was violattd; e.g., advurising cx publicity ooa- 
m 9 m x s ) ;  

(7) A revised s@fmtion imposes r ncw qudif- 
tion rtquiremtnr 

(8) Manufacturing or design changer h v e  beea - 
incwpcxated in the qualification nquirtlbent; 

(9) Tht source is on the tist of Panics Exclrdtd 
from hurement  Programs (see Subpvt 9.4); a 

(10) Performance d r conoact subjact to r qd iG-  
I 

ation rcquinmenr is othvwise unsatibmxy. 
@) Attu midering any of thc above or otba cadi- 

tiom nasonably related to whether r product a ravce 
conlinues to rnca the standarb specified fa qualifier- 
tion, r a  agency may take appropriate rction without 
advance notification. 
nK agency shall, bowevu, promptly ctaify bw Iffeu- 

adparties ifaprOduc~arsourceisremoved6#arQPL, 
QML, a QBL, a will no bngu be identified as meeting 
the standards specified for qualification, ?his notice shall 
conlain specific information why the produa a w>lmr m 
bnges rnw the qualification requiremeat 

SUBPART 93--mRST ARTICLE TESTING 
AND APPROVAL 

9.301 Defmit io~~.  
"Approvd." as used in this sub- rnurtl the cm- 

rracting officer's written notification to the conarctor 
sccepling thc test results of the first mi&.' 

Tiartkk,"asDStdinthissubper~meanrpepro- 
duction -1s. initial production sampks, tesl sampler, 
iirst IOU, ploc )o~s, MU pirot 
T i  h c l e  testing" means testing and e n l h g  bre 

first rrticIe for conformance with specified coavrct 
requirunenu berm or in the initial stage ofproduccioP 

9302 CcntrJ.  
FH arlick testing and appmval (her;aher n f d  u, 

as resting and approval) ensures b a ~  be  contractor #n 

furnish a produrn that conforms cc d l  m m c t  quin- 
menu for acceptance. Before requiring testing and 
rpprovll, the contiac~ing oBca shatl considex tbc 

(a) I m p [  on cost a time of &ti- 
(b) Risk lo the Govunment of fmgoing sucb le% d 
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. ~h ~ f h c  -at ~ m a ~ e m e n t  '.and -<: 
Budget yesterday mounced a m, 
*tprojectdesignedt*easesQme- 
-of Washington's chronic procure-.'+ 
ment problems, such as cost ova-. 
~nsandbckofc~mpetitionanlarp 

'COahadS '. . v . k .  :,,:! 
Tbe g o v e r n e d  spends'abou? ; 

$105 bitlion each year on %ontract-'"' 
hg out,,' buying services that range ': 

. from grasscutting and painting tg 
highly complex scientific research 
~ a n a t y s i s .  .- . -  - i 

The annouoceme'nt by 0M[i3 Iji- ', 
redor Leon E. Panetta said the pi& 
project would encourage federal 
agencies government-wide to re- 
fashion some + their existing =- - 
vice contracts to reflect perfor- 
mancebased standards. They would 
'inch& price, level of coinpetition, 
n u m k  of contract audits a d  length ' 
of the ~rocurement cycle. 

~ h i r  pilot r i l l~be lp  to -' want," said some jr&t 6- " bnhd by private & 0 t h  tbn . 
sbeamliw the procurement PrOCtSS , cials developed statements of WOK%,* ?be prime management amtractor. 
and create a better work environment then used them repeatedly without - said that tbe pild program, , 
between tbe government and $,taking into account technological h encouraging agencies to break up 
contractors," Panetta said. - h g e s  or 1- learned from man- large urnbrelia service contracts, 

For the experiment, agencies' agement e .  - - , s h d  make the problemdta4ittk 
would convert contracts that offer - ' The pilot project, be said, a' ' c m p e t i t i o a m ~ w h a t  better? - 
ways to measure before-and-after re-. 'tighten up the system in sense af Some age- write into 
.suits, and move from cost-reimburse- m a h  it more clear. front. what the phrase "knowledge of the -7 agen- 
ment contracts to bed-priced cm- the pe>oormance is A h t  cy's requirementsw as a proxy Yor not 
tracts. Agencies also would break up , ,,t from mtradorsT using past performance and for not 
large 'umbrella,' or multipur$ose using performance-& -' specifykg what performance they u- 
contracts that typicany include a yari- dards, ~~l~~~ government pect from tbe amtractor," be said. 
ety of routine services, such as should be abk to move to Kelman wants agendes to plt less 
guards and secretaries '. . weight on the tradjtjonal phrase aod ~o'MU, perform fewer adits and 

do a bener. d m  the stop "I - a lot of people -- wve around 20 percent m contract government would agree with tbe& -. An kusually dramatic"rxam- yo& to be performed. But, he cau- 
semation that very frequently, m gov- honed, such a shift should not be . pt- sv inss  of 43 percent- was . wd lp a 'paMfu' tb.t a- cmment and ' sen;re &ved at the Trurhq Department. \xincr- cOmpetitim 
w&$ a gmd emu& ' of .. + it tooll r eolt+ased contract for maBert m6NWi4 president me 

Kebnansaid. , . . #t * e p ,  the tbe---2,L Kelrnan said that tbe govanmem- ioithfire .*cry positiYec. - 
-..$vide pilot project builds on work cbne tractors have begun = ~ 0 1 l ~ t r ~ ~ t m ~  

e-Moutdtbecm- hah+pandcovertedittohedpr+ Rd&Sprvicaua-- . 

by Enera Department's&- - c d d  * 'witblkhuanm 
Panem f-d that & Reform T a  *d by b~ ..'h (O &=* - : . 

d-ch describe tbe tasks or Secretary William White* * . Cohcklin said the OMB ~rojec t  



Appendix 5 

Performance-Based Contracting Backmound 

By way of brief background, on April 9, 1991, the Office of Federal Procurement 
Policy issued a policy letter establishing USG policy favoring the use of PBC. On May 
14, 1991, USAID issued a CIB (91-18) enclosing the policy letter and directing USAID 
Contracting Officers to use their best efforts to ensure that scopes of work for USAID 
procurements are performance-based and tliat formal quality assurance standards are 
included in the contract. On July 30, 1992, FAR revisions were proposed to amplify and 
make mandatory PBC for services acquisitions (unless a justification for not using PBC 
were done). 

While those ,FAR revisions have not yet been made final, parts of the new 
proposed FAR Subpart, 37.2, on PBC merit quotation here for their statements 
concerning what PBC is about. Proposed FAR 37.201 provides: 

Performance-based contracting methods provide the means to ensure that 
required performance quality levels are achieved and that payment is made only 
for services which meet contract standards. They -- 

(a) Describe the requirements in terms of results required rather 
than the method of performance of the work . . .; 
(b) Use formal measurable (i.e., in terms of quality, timeliness, quantity, 
etc.) performance standards and quality assurance surveillance plans . . .; 
(c) Specify procedures for reductions to the contract price when services 
are not performed, or do not meet contract requirements . . .; 
(d) Include performance incentives based on quality . . .; and 
(e) Use acquisition strategies that provide for awards of contracts which 
are most advantageous to the Government and best promote performance- 
based contracting . . . . 

Proposed FAR 37.202-1 provides: 

Statements of work shall define the requirements in clear, concise language 
identifying specific tasks to be accomplished. . . . When preparing statements of 
work, agencies shall, to the maximum extent practical . . . -- 

(a) Describe the work in terms of "what" is to be the required ou t~u t  
rather than either "how" the work is to be accomplished or the number of hours 
to be provided; 

(b) Enable assessment of work performance against measurable 
performance standards . . .; 

(c) Rely on the use of measurable performance standards and financial 
incentives in a competitive environment to encourage competitors to develop and 
institute innovative and cost effective methods of performing the work; 



(d) Consider issuing draft statements of work to assist in refining 
statements of work . . . and achieve the objectives of acquisition streamlining . . .; 
and 

(e) Avoid corn bin in^ reauirements into a single acauisition which is too 
broad for the agency or a prospective contractor to effectively manage. 

(emphasis added) Under proposed FAR 37.202-3, agencies' prescriptions of levels of 
effort (and personnel qualifications) "should be avoided whenever possible . . . ." 


